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LAW  DEPARTMENT 
City  of  New  York 

September  30,  1941. 

Hon.  F.  H.  LaGuardia, 

Mayor. 

Sir: 

I  submit  herewith  a  review  of  the  work  of  the  Law  Depart- 
ment for  the  calendar  years  1939  and  1940.  It  consists  of  individual 
reports  from  the  main  divisions  of  the  Department  supported  by 
statistical  tables  which  experience  has  proven  are  of  historical 
and  reference  value.  These  are  preceded  by  comment  on  various 
cases  and  matters  of  special  interest. 

The  principal  duties  of  the  Law  Department  fall  into  three 
categories:  first,  it  must  defend  the  City  and  its  treasury  against 
claims  made  against  them;  second,  it  must  bring  suits  to  decide 
questions  of  public  policy  such  as  constitutional  and  statutory 
interpretations,  and  to  enforce  claims  in  favor  of  the  City;  third, 
it  must  act  as  counsel  to  all  City  departments  and  agencies  and 
assist,  so  far  as  it  is  able,  in  the  solution  of  the  problems  which 
they  meet.  This  part  of  our  job  is  comparable  to  that  of  the  lubri- 
cating system  of  a  power  plant;  we  must  help  the  other  parts  to 
do  their  work  without  friction. 

Volume  of  Work 

It  has  been  my  hope  that  the  amount  of  work  imposed  upon 
the  department  would  diminish  from  the  high  levels  of  1938  but 
such  has  not  been  the  case.  In  my  1938  report  I  said  to  you  that 
one  out  of  eight  appeals  argued  in  the  Court  of  Appeals  and  in  the 
Appellate  Division  of  the  First  Department  were  city  cases  han- 
dled by  this  office.  That  statement  is  still  true  with  a  slight  modi- 
fication. In  one  of  the  years  under  review  we  handled  one  case 
out  of  seven  before  the  Court  of  Appeals. 

The  situation  is  not  of  our  making.  We  do  not  invite  litiga- 
tion nor  do  we  fight  cases  unnecessarily.  Our  opponents  take 
the  appeals  three-fifths  of  the  time  and  in  all  trials  we  are  willing 
to  discuss  a  fair  and  reasonable  settlement  with  any  claimant. 
The  one  rigid  condition  which  we  make  is  that  there  must  be 
merit  in  the  claim.   We  will  not  settle  any  action  to  save  the  cost 
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and  trouble  of  a  trial.  Paying  a  nuisance  value  of  this  character 
would  lead  to  extravagance  and  favoritism. 

A  few  comparisons  with  the  work  of  previous  years  will  illus- 
trate the  additional  burden  which  the  department  has  been  com- 
pelled to  assume  without  any  appreciable  increase  of  staff.  For 
example,  in  the  years  1930  to  1933,  inclusive,  the  number  of 
negligence  cases  disposed  of  averaged  only  1140,  while  in  1940 
we  disposed  of  2549.  In  large  contract  cases  disposed  of,  the 
yearly  average  in  the  four  years  1930  to  1933  was  83  while  in 
1940  we  disposed  of  161.  A  similar  ratio  obtains  in  appeals.  In 
lt'30  to  1933  the  average  number  of  appeals  argued  yearly  was 
221  while  in  1940  we  argued  428. 

The  greatest  increase  of  work,  however,  is  in  the  Real  Estate 
and  Tax  divisions  and  elsewhere  in  this  report  I  refer  to  condem- 
nation proceedings  for  housing,  parkways,  arterial  highways  and 
other  city  projects  constituting  a  program  of  city  improvement 
which  had  been  neglected  for  many  years  prior  to  your  admin- 
istration. 

A  similar  expansion  of  output  is  found  in  the  settlement  and 
adjustment  of  certiorari  proceedings  brought  to  reduce  tax  assess- 
ments. For  the  four  years  1930  to  1933  this  department  disposed 
of  an  annual  average  of  591  proceedings  while  in  1940,  with  sub- 
stantially the  same  sized  staff,  we  disposed  of  slightly  over  9200. 
Putting  it  another  way,  in  the  one  year  of  1940  we  disposed  of 
almost  four  times  the  total  of  such  proceedings  disposed  of  in  the 
four  years  of  1930  to  1933.  If  the  City  Council  wants  to  know 
why  we  need  more  money  to  hire  real  estate  appraisers,  builders, 
engineers  and  other  experts  the  answer  can  be  found  in  the  above 
figures. 

Legislation 

The  usual  services  in  connection  with  the  legislature  and  the 
city  council  have  been  maintained.  One  of  my  assistants  attended 
the  regular  and  special  legislative  sessions  of  1939  and  1940  in 
company  with  Reuben  A.  Lazarus,  assistant  to  the  President 
of  the  Council  and  he  or  other  members  of  my  staff  examined 
each  one  of  the  6,105  bills  submitted  in  1939  and  the  5,746  bills 
submitted  in  1940. 
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Many  bills  instigated  or  approved  by  you  for  the  benefit  of 
the  city  became  laws  and  have  been  of  substantial  help  in  the 
proper  conduct  of  the  city's  business.  Notable  among  the  bills 
which  become  laws  were  those  continuing  the  City's  right  to  levy 
emergency  taxes,  those  enabling  the  City  to  complete  transit  unifi- 
cation and  demolish  elevated  railroad  structures,  to  complete  the 
East  River  Drive,  to  expedite  public  housing  and  the  rehabili- 
tation of  multiple  dwellings,  to  regulate  the  sale  of  theatre  tickets 
and  fireworks  and  to  centralize  Municipal  Court  buildings. 

Unfortunately,  efforts  to  pass  a  bill  which  would  give  the 
Board  of  Estimate  control  of  salaries  of  county  officers  and 
employees  were  defeated.  In  my  report  for  1938  I  advised  you 
of  my  efforts  to  obtain  a  court  ruling  which  would  give  the  Board 
of  Estimate  power  to  regulate  all  salaries  which  the  City  must  pay. 
None  of  them  were  successful. 

I  carried  the  cases  to  the  Court  of  Appeals  but  the  decision 
was  that  no  matter  how  exorbitant  the  salaries  of  county  em- 
ployees were  when  compared  to  the  work  done  or  with  salaries 
paid  other  employees  doing  similar  work,  the  Board  of  Estimate 
must  provide  the  amounts  demanded  by  a  sheriff,  a  county  reg- 
ister, a  surrogate  or  other  officer  under  the  protection  of  a  man- 
datory law.  In  fact,  the  courts  went  further  and  said  that  such 
claims  were  ahead  of  appropriations  for  police  or  fire  protection 
or  for  care  of  the  sick  in  hospitals.  One  court  said,  in  effect, 
that  if  there  was  not  enough  money  to  go  around,  that  was  just 
too  bad  but  county  officials'  salaries  came  first,  and  that  the  city's 
remedy  was  to  have  the  law  changed  by  the  legislature. 

Appropriate  bills  were  introduced  in  the  legislature  but  met 
with  a  cold  reception.  Next  year  the  bills  should  be  introduced 
once  more  but  the  referendum  to  the  people  which  you  have 
urged  is  a  more  hopeful  avenue  of  approach. 

Other  services  of  our  Legislative  division  included  the  com- 
pilation and  publication  of  the  rules  and  regulations  adopted  by 
city  agencies  as  well  as  an  annual  supplement  to  the  Charter  and 
Administrative  Code.  Printed  volumes  were  published  and  sold 
for  a  sum  sufficient  to  pay  a  substantial  portion  of  the  cost. 
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Sales  Tax  Cases 

In  1938  the  Court  of  Appeals  handed  down  a  series  of  deci- 
sions which  held,  in  effect,  that  the  City  could  not  tax  a  purchase 
of  merchandise  from  a  foreign  seller  if  the  transaction  involved 
subsequent  shipments  across  State  lines  and,  also,  that  an  inter- 
state seller  could  not  be  compelled  to  collect  the  tax  from  a  New 
York  City  consumer.  These  rulings  imposed  a  handicap  upon 
local  sellers  with  local  factories,  warehouses  and  stocks,  and  cur- 
tailed the  scope  of  the  tax  in  a  substantial  degree. 

The  legal  position  was  complicated  by  the  fact  that  in  previ- 
ous similar  cases  which  were  referred  to  in  our  1937  report 
(p.  85),  National  Cash  Register  Co.  and  West  Publishing  Co., 
permission  to  go  to  the  Supreme  Court  of  the  United  States  had 
been  denied.  I  felt  so  strongly  that  serious  economic  consequences 
would  result  from  the  injustices  created  by  these  rulings  that  I 
made  a  second  application  to  the  Supreme  Court  of  the  United 
States  and  ultimately  obtained  permission  to  appeal  to  that  Court 
in  the  B erwind-W hite  Coal  Mining  Co.,  Felt  and  Tarrant  Mfg. 
Co.,  Compagnie  Generate  Transatlantique  and  A.  H.  Du  Grenier, 
Inc.  cases. 

After  an  exhaustive  examination  of  judicial  precedents  and 
the  history  of  similar  taxes  throughout  the  nation,  argument  was 
had  before  the  Supreme  Court  of  the  United  States  on  January 
2nd  and  3rd,  1940,  and  decisions  upholding  our  position  in  three 
of  the  four  cases  were  handed  down  a  few  weeks  later.  (309 
U.  S.  33  and  70). 

The  new  decisions  have  reversed  a  trend  of  judicial  thought 
which  was  crippling  local  taxing  power,  and  have  denned  the 
rights  of  states  and  municipalities  in  regard  to  taxation  of  goods 
transported  from  other  states  in  a  reasonable  and  practical  manner. 
They  clear  the  air,  not  only  for  New  York  State,  but  for  all 
states  and  remove  a  privilege  or  bonus  formerly  granted  an  out 
of  town  manufacturer  who  could  qualify  under  the  previous 
definition  of  interstate  commerce. 

The  immediate  effect  of  the  cases  was  to  release  to  the  City 
the  sum  of  approximatey  $821,334,  of  taxes  which  had  been  held 
in  abeyance. 
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A  sequel  to  the  United  States  Supreme  Court  decisions  just 
referred  to  is  found  in  a  case  involving  the  State  enabling  act. 
(In  Matter  of  United  Autographic  Register  Company  v.  McG old- 
rick,  260  App.  Div.  157). 

The  taxpayer  claimed  that  under  the  provisions  of  that  act  the 
sales  tax  could  not  be  levied  upon  transactions  which  originated 
and  were  consummated  outside  of  the  City  limits.  The  vendor 
had  a  sales  office  in  New  York  City  with  a  provision  that  accept- 
ance of  orders  should  be  made  at  the  home  office  out  of  the  state. 
Deliveries  were  f.o.b.  a  point  of  shipment  also  out  of  the  state. 

In  making  its  decision  the  Court  followed  the  rulings  laid 
down  by  the  United  States  Supreme  Court  in  Felt  &  Tarrant  Mfg. 
Co.  and  Berwind-White  Coal  Mining  cases  and  upheld  the  tax. 

I  believe  that  these  decisions,  together  with  two  allied  deci- 
sions affecting  a  coal  company  and  a  monument  company,  have 
defined  the  scope  of  the  sales  tax  so  clearly  that  it  cannot  be  suc- 
cessfully attacked  by  manufacturers  in  other  states  to  the  disad- 
vantage of  our  own  manufacturers  and  merchants. 

An  exception  has  been  made  in  favor  of  foreign  commerce 
but  it  is  not  one  which  should  cause  much  financial  loss  to  the 
city  or  unfair  discrimination  against  local  dealers. 

The  exception  involved  sales  of  fuel  oil  to  ocean-going  ves- 
sels, the  oil  having  been  processed  in  local  bonded  warehouses 
from  crude  petroleum  imported  from  Venezuela.  On  this  state 
of  facts  the  Supreme  Court  held  that  sales  of  the  product  were 
foreign  commerce  over  which  Congress  had  reserved  jurisdiction 
and  state  taxation  was  forbidden.  (McGoldrick  v.  Gulf  Oil 
Corp.,  309  U.  S.  414). 

Transit  Unification 

The  month  of  June,  1940,  saw  a  consolidation  of  the  prin- 
cipal transportation  systems  of  the  city  for  which  you,  the  Board 
of  Estimate,  Chairman  Delaney  and  other  city  officials  have 
worked  for  many  years.  It  is  now  possible  to  render  service  to 
the  traveling  public  in  accordance  with  its  needs  and  free  from 
the  obstacles  imposed  by  separately-owned  and  competing  lines. 
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My  assistant,  William  S.  Gaud,  Jr.,  sat  in  the  negotiations 
leading  up  to  the  plans  for  the  acquisition  of  the  IRT  and  BMT 
systems  and,  in  conjunction  with  counsel  for  the  Transit  Com- 
mission and  others,  prepared  the  plans  and  supervised  the  subse- 
quent steps  and  the  preparation  of  numerous  and  voluminous 
documents  to  make  the  plans  effective. 

The  transfer  of  the  two  great  transit  systems  was  probably 
the  largest  purchase  and  sale  contract  of  its  kind  ever  proposed, 
and  few  could  have  been  more  complicated.  The  preparation  of 
deposit  agreements,  deeds  of  conveyance,  satisfaction  pieces,  as- 
sumption agreements,  closing  agreements,  certificates  of  stock  and 
opinions  were  only  part  of  the  requirements.  While  these  steps 
were  under  way  a  special  force  of  title  examiners,  draftsmen, 
stenographers  and  clerks  was  organized  under  the  supervision  of 
this  department  to  examine  the  titles  of  the  properties  to  be  con- 
veyed. The  work  involved  an  investigation  of  the  records  of  the 
railroad  companies,  the  Transit  Commission,  the  Board  of  Trans- 
portation, the  Franchise  Bureau  of  the  Board  of  Estimate  and  was 
completed  to  the  satisfaction  of  all  the  interested  parties. 

Garbage  Disposal 

An  illustration  of  the  difficulties  which  sometimes  beset  city 
officials  was  the  indictment  of  the  Commissioner  of  Sanitation 
and  the  Commissioner  of  Health,  together  with  several  of  their 
aids  in  connection  with  landfill  operations  in  disposing  of  garbage. 
An  indictment  against  these  officials  was  brought  in  Richmond 
County  on  January  10,  1939  and  in  Queens  County  on  April  4, 
1939. 

Although  the  acts  of  the  Commissioners  were  in  accordance 
with  approved  expert  opinion  and  practice,  public  opinion  was 
inflamed  and  capable  City  officials  were  charged  with  a  criminal 
offense.  This  is  an  unsound  and  dangerous  innovation.  There 
is  no  warrant  in  the  orderly  procedure  of  government  for  invok- 
ing criminal  courts  to  penalize  acts  done  in  the  conscientious 
performance  of  duty.  If  the  official  is  in  error,  there  are  abundant 
remedies  in  the  civil  law. 

This  Department  was  successful  in  obtaining  a  change  of 
venue  for  the  trial  of  the  indictments  from  Queens  and  Richmond 
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to  the  boroughs  of  The  Bronx  and  Manhattan,  respectively.  In 
the  meantime  it  participated  in  conferences  with  officials  of  the 
complaining  boroughs  and  arranged  for  a  new  survey  of  the 
methods  of  garbage  disposal  in  the  affected  counties. 

Under  the  direction  of  the  Commissioner  of  Sanitation  and 
with  the  concurrence  of  officials  of  Queens  and  Richmond,  the 
whole  matter  was  submitted  to  a  board  of  five  experts  selected 
by  Thomas  Parran,  Jr.,  Surgeon  General  of  the  United  States. 
Dr.  Parran  designated: 

Dr.  Milton  J.  Rosenau,  formerly  of  the  U.  S.  Public 
Health  Service  and  Supervisor  of  Public  Health  at  Harvard 
University  and  more  recently  Director  of  Public  Health  Divi- 
sion at  the  University  of  North  Carolina. 

Dr.  Huntington  Williams,  Health  Commissioner  of  the 
City  of  Baltimore  since  1931,  a  graduate  of  the  Public 
Health  School  of  John  Hopkins  University  and  an  active 
participant  in  the  work  of  the  American  Public  Health  As- 
sociation. 

Dr.  Eugene  L.  Bishop,  formerly  connected  with  the 
Health  Department  of  Tennessee  and  Vanderbilt  University, 
a  member  of  the  Board  of  Scientific  Directors  of  Rockefeller 
Foundation,  and  now  Director  of  Health  of  the  TVA. 

Dr.  Kenneth  F.  Maxcy,  Director  of  the  Division  of 
Epidemiology  at  John  Hopkins  School  of  Hygiene. 

R.  E.  Torbett,  Senior  Sanitary  Engineer  of  National 
Institute  of  Health,  U.  S.  Public  Health  Service,  Washing- 
ton, D.  C. 

This  group  of  experts  made  a  comprehensive  investigation 
and  reported  that  there  were  no  conditions  at  the  land  fill  opera- 
tions which  endangered  the  public  health  or  safety  and  unquali- 
fiedly endorsed  the  methods  used.  Consequently  both  indictments 
were  dismissed. 

Harbor  Lighterage  Case 

The  State  of  New  Jersey  asked  the  Interstate  Commerce 
Commission  for  an  order  requiring  railroads  using  the  waters 
of  the  Port  of  New  York  (within  the  lighterage  limits),  for 
delivery  of  import,  export  and  coastal  freight  to  make  what  is 
known  as  a  "plus  charge"  in  addition  to  the  freight  rate.  There- 
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after,  the  city  of  Jersey  City  joined  with  the  State  of  New  Jersey 
in  seeking  the  same  relief. 

While  the  nominal  defendants  were  the  trunk  line  railroads, 
The  City  of  New  York  and  The  State  of  New  York  filed  petitions 
as  interveners  in  both  dockets.  In  addition,  the  cities  of  Newark, 
Albany,  Baltimore,  Boston,  Norfolk,  Philadelphia,  the  State  of 
Virginia  and  Chambers  of  Commerce  and  other  representatives 
of  industries  intervened. 

Hearings  were  held  before  an  examiner  at  which  we  sub- 
mitted evidence  and  exhibits  showing  that  the  City  had  a  well- 
defined  port  policy  upon  which  it  had  expended  millions  of  dol- 
lars in  the  acquisition  of  water-front  properties  and  the  construc- 
tion of  facilities  for  transshipping  merchandise. 

If  the  complainants  should  succeed  in  these  proceedings  and 
obtain  the  orders  asked  for,  the  unity  of  the  port  will  be  destroyed, 
with  disastrous  results  to  New  York  and,  in  our  opinion,  to 
New  Jersey  as  well. 

I  am  glad  to  report  that  the  examiner  has  submitted  his 
recommendations  to  the  Interstate  Commerce  Commission  dis- 
allowing New  Jersey's  contentions.  It  is  to  be  expected,  how- 
ever, that  exceptions  to  the  report  will  be  filed  with  the  Com- 
mission. 

The  conduct  of  this  case  shows  an  interesting  comparison 
between  the  methods  used  by  the  Law  Department  some  years 
ago  and  today.  In  1930  and  1931  a  proceeding  was  brought  by 
the  State  of  New  Jersey  before  the  Interstate  Commerce  Commis- 
sion very  similar  in  nature  and  scope  to  the  one  just  described. 
The  records  of  this  department  show  that  in  the  proceeding  of 
10  years  ago,  there  was  spent  $22,083  for  special  counsel  and 
$91,178  for  experts,  making  a  total  of  $113,261  over  and  above 
the  cost  of  service  performed  by  members  of  the  staff  of  the  Law 
Department.  In  the  proceeding  which  has  just  been  concluded, 
no  special  counsel  were  employed  and  no  experts.  All  of  the 
work  was  done  by  regular  employees  of  my  staff. 
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Patent  Matters 

Under  Mr.  Windel's  administration,  this  department  made 
the  innovation  of  appointing  a  patent  attorney  as  an  Assistant 
Corporation  Counsel.  Prior  to  that  time  the  City  and  this  depart- 
ment paid  little  or  no  attention  to  patent  matters  until  a  suit  for 
infringement  was  brought.  Then  we  bestirred  ourselves  to  the 
extent  of  retaining  patent  counsel  for  that  suit  usually  at  great 
expense. 

There  were  no  consultations  with  the  Departments  of  Pur- 
chase, Public  Works,  Sanitation,  Hospitals,  Health,  or  other  de- 
partments using  patented  or  patentable  articles  or  advice  to  them 
as  to  what  steps  might  be  taken  to  avoid  infringement.  Fre- 
quently the  City  paid  for  patented  articles  when  a  satisfactory 
substitute  might  have  been  found. 

Our  experience  in  the  last  few  years  of  having  a  patent  attor- 
ney on  the  staff  has  been  eminently  satisfactory.  In  one  single  suit 
concerning  chloroben  we  obtained  a  settlement  which  saved  enough 
to  pay  the  patent  attorney's  salary  many  times  over.  Chloroben 
is  a  patented  article  used  in  the  treatment  of  sewage  and  garbage, 
and  sold  for  $2.00  a  gallon.  We  found  that  the  ingredients  could 
be  bought  separately  and  mixed  by  employees  of  the  Department 
of  Sanitation  at  a  cost  of  approximately  60  cents  per  gallon.  On 
the  quantity  which  the  City  uses  there  is  a  saving  of  approximately 
$50,000  a  year  as  is  noted  on  page  26  of  the  report  of  the  Depart- 
ment of  Purchase  for  the  year  1939-40. 

Another  patent  claim  was  made  by  the  General  Electric 
Company  on  luminaires  used  in  street  lights.  We  obtained  a 
judgment  that  the  luminaire  which  the  City  required  did  not 
infringe  the  patent  in  question.  This  threw  the  bidding  wide 
open  and  the  Department  of  Purchase  was  able  to  obtain  sub- 
stantially lower  prices  on  a  great  volume  of  business. 

The  citation  of  two  cases  does  not,  however,  give  an  ade- 
quate picture  of  the  field  covered.  We  have  searched  patents 
for  reinforced  concrete  piers,  for  methane  gas  for  use  in  engines 
at  sewage  treatment  plants  (the  Department  of  Public  Works 
estimates  a  saving  of  $250,000  through  this  decision)  ;  patents 
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for  methods  of  underpinning  elevated  railroad  columns  during 
subway  construction,  for  tabulating  machines,  and  lamps  to  de- 
stroy insects,  bead  treated  street  signs,  self-loading  trucks,  holders 
of  hospital  charts,  fluid  for  cleaning  office  equipment,  oxygen 
therapy  regulators,  flame  cones  for  oil  burner  equipment,  airplane 
hangars,  sound  absorbent  compositions,  climbing  structures  in 
playgrounds,  astronomical  time  switches,  and  others,  including 
copyright  claims  on  musical  compositions  against  the  City  Broad- 
casting Station. 

The  most  important  are  known  as  the  activated  sludge 
patents.  This  substance  is  a  coagulation  of  sewage  solids  used 
extensively  in  the  aeration  of  raw  sewage  by  many  cities  through- 
out the  United  States.  The  process  is  installed  in  our  plant  at 
Wards  Island. 

The  owner  of  the  patent  brought  actions  against  many  cities 
and  recovered  large  sums.  One  city  paid  the  patentee  $818,000, 
and  another  paid  him  $85,000.  Although  our  plant  was  the 
largest  in  the  country,  we  were  able  by  vigorous  opposition  to 
effect  a  settlement  of  all  claims  for  the  sum  of  $12,500. 

Station  WNYC 

In  January  1939  you  instructed  me  to  file  a  petition  with 
the  Federal  Communications  Commission  requesting  permission 
to  re-broadcast  programs  of  high  frequency  and  also  those  of 
international  stations  in  order  to  broaden  the  scope  and  increase 
the  usefulness  of  the  Municipal  System. 

The  petition  was  filed,  hearings  were  held  by  the  Federal 
Communications  Commission  at  Washington  and  much  testimony 
was  taken.  On  April  20,  1940  the  Commission  rendered  its 
decision  granting  the  desired  permission. 

A  second  application  is  pending  with  the  Federal  Communi- 
cations Commission  which,  if  granted,  will  enable  our  station  to 
broadcast  during  the  evening.  Under  the  Commission's  rules 
local  stations,  such  as  ours,  must  cease  operating  at  sunset  in  the 
region  of  the  location  of  the  dominant  station.  This  regulation 
is  referred  to  as  the  "clear  channel  system".    The  dominant 
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station  in  this  instance  is  WCCO  of  Minneapolis,  a  unit  of 
Columbia  Broadcasting  System.  Based  upon  an  engineering  sur- 
vey which  revealed  that  the  operation  of  WNYC  in  the  evening 
would  cause  interference  with  WCCO  only  to  a  limited  area  in 
Wisconsin  with  a  population  of  approximately  250,000  we  pre- 
sented evidence  to  the  Commission  demonstrating  that  a  greater 
public  service  would  be  attained  by  granting  WNYC  limited 
night-time  operation. 

During  1940  the  hearings  were  terminated.  Briefs  have 
been  submitted  by  all  the  parties  and  we  are  awaiting  the  deter- 
mination of  the  Commission. 

Public  Housing 

The  public  housing  program  gathered  momentum  during  the 
past  two  years  with  the  initiation  of  several  new  large-scale 
projects:  Vladeck  Federal  Houses,  Vladeck  City  Houses,  East 
River  Houses,  South  Jamaica  Houses,  Kingsborough  Houses  and 
Ft.  Greene  Houses.  These  projects  have  raised  important  legal 
problems,  both  in  the  acquisition  of  sites  and  in  the  relationships 
between  the  municipal  and  federal  housing  authorities  and  the 
City.  Novel  cooperation  agreements  have  been  drafted,  defining 
the  separate  obligations  of  the  city  and  the  housing  authorities. 

A  purely  municipal  housing  program  was  launched  with  the 
Vladeck  City  Houses  project,  the  first  public  housing  project  in 
the  country  financed  by  a  municipality  without  Federal  or  State 
aid.  In  connection  with  it  a  subsidy  contract  was  drafted,  under 
which  the  city  guaranteed  payment  of  the  principal  and  interest 
of  bonds  sold  by  the  City  Housing  Authority. 

The  first  subsidy  contract  between  the  City,  the  State  and  the 
City  Housing  Authority  was  negotiated  during  1940  and,  as  a 
result,  the  largest  public  housing  project  in  the  United  States, 
Fort  Greene  Houses,  will  be  constructed,  covering  twenty-one 
city  blocks  of  slum  property  in  the  Brooklyn  Navy  Yard  section, 
and  housing  3501  families. 

The  sites  for  the  above-named  projects  were  acquired  with 
a  speed  which  would  have  been  deemed  impossible  prior  to  1934, 
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when  the  average  length  of  time  between  the  institution  and  com- 
pletion of  a  condemnation  proceeding  was  five  years.  For  example, 
in  Vladeck  Federal  Houses  and  Vladeck  City  Houses  title  was 
vested  within  twenty  days  from  the  date  of  authorization  by  the 
Board  of  Estimate  and  trial  was  concluded  and  awards  vested 
within  three  months.  In  South  Jamaica  Houses,  title  was  vested 
within  the  minimum  time  permitted  under  the  statute  and  within 
one  month  from  authorization  the  trial  was  concluded ;  and  in 
East  River  Houses  and  Kingsborough  Housing  the  condemnation 
proceedings  were  concluded  with  equal  expedition.  In  this  man- 
ner the  City  gained  by  saving  interest  and  the  property  owners 
gained  by  receiving  prompt  payments. 

In  each  of  these  projects  our  Real  Estate  division,  in  addi- 
tion to  conducting  the  condemnation  proceedings  and  trials,  co- 
operated with  the  Housing  Authority  in  the  purchase  before 
condemnation  of  certain  parcels  and  drew  contracts  of  purchase, 
completed  searches  and  closed  the  titles  to  them. 

Other  Condemnation  Proceedings 

Many  other  improvements  which  required  the  condemna- 
tion of  real  estate  were  completed  or  commenced  within  the  two- 
year  period  of  this  report.  In  this  group  are  the  East  River 
Drive,  the  extension  of  the  Bronx  River  and  the  Hutchinson 
River  Parkways,  the  widening  of  Grand  Concourse  from  138th 
Street  to  153rd  Street  and  of  Whitlock  Avenue,  Southern  Boule- 
vard, Eastern  Boulevard  and  Meeker  Avenue,  the  completion  of 
takings  for  the  Shore  Parkway,  the  Cross  Island  Parkway,  the 
Connecting  Highway,  the  widening  of  Woodhaven  Boulevard  and 
North  and  South  Conduit  Avenues. 

An  important  link  in  the  Belt  Parkway  system,  known  as 
the  Circumferential  Parkway,  and  extending  from  Bensonhurst 
Parkway  to  Coney  Island  Avenue,  was  acquired  in  1939.  Al- 
though it  included  546  parcels  with  a  total  value  of  $1,157,014, 
the  trial  was  completed  in  six  weeks.  In  similar  fashion,  con- 
demnation proceedings  for  Cross  Island  Parkway,  Cross  Island 
Boulevard,  the  approach  to  the  Midtown  Tunnel  at  East  38th 
Street,  for  an  addition  to  Coney  Island  Public  Beach  and  Rock- 
away  Beach,  and  the  approach  to  the  Great  Brooklyn  Battery 
Tunnel  all  were  completed  in  the  year  1940. 
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The  Rockaway  Beach  decision  was  of  particular  importance 
because  it  upholds  the  city's  contentions  as  to  the  location  of  the 
high-water  line  and  the  ownership  of  the  foreshore.  The  decision 
will  be  of  value  as  a  precedent  in  other  waterfront  cases. 

Jamaica  Bay  Land  Grab 

This  is  the  last  of  the  land  grab  cases  which  this  department 
has  been  contesting,  with  unvarying  success,  since  1934. 

In  this  case  the  claimant  bought  up  claims  of  title  under  a 
Dutch  patent  of  1636  which  covered  some  1800  acres  of  islands 
and  marshes  in  the  western  part  of  Jamaica  Bay.  After  paying 
some  $30,000  for  quitclaim  deeds  from  the  descendants  of  the 
persons  named  in  the  patent  three  centuries  ago  and  from  others 
to  whom  assignments  had  been  made,  the  plaintiffs  sought  to 
recover  from  the  City  a  sum,  which,  with  interest,  amounted  to 
approximately  $9,000,000. 

Fortunately,  we  were  successful  in  defeating  the  claim.  In 
the  lower  court  we  proved  from  ancient  documents  that  title  to 
these  lands  lay  in  the  City  and  had  not  been  divested  by  private 
colonial  patents.  Upon  appeal  to  the  Court  of  Appeals  in  1940 
the  decision  was  affirmed  (284  N.  Y.  677). 

So  once  more  we  may  inscribe  the  words  "hie  jacet"  over 
an  effort  to  obtain  easy  money  from  the  City's  treasury. 

Zoning 

The  restriction  of  the  use  of  real  property  for  the  protection 
of  residential  or  other  use  districts  is  one  of  those  things  which 
is  unanimously  approved  in  theory  and  unanimously  opposed  in 
practice.  Zoning  restrictions  necessarily  draw  lines  on  one  side 
of  which  owners  of  real  estate  may  use  their  properties  in  a 
manner  not  permitted  to  owners  on  the  other  side.  There  is  no 
escape  from  this  discrimination,  and  the  public  interest  benefited 
by  the  districting  as  a  whole  must  be  the  controlling  factor. 

In  the  past  two  years  our  City  Planning  Commission  and 
the  Board  of  Standards  and  Appeals  have  made  a  substantial 
advance  in  this  difficult  field.    They  have  exercised  the  authority 
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given  them  with  care  and  discretion,  as  is  evidenced  by  the  fact 
that  of  74  appeals  taken  from  their  rulings  64  were  sustained 
by  the  courts. 

The  courts  have  sustained  rulings  that  single  family  residence 
districts  may  be  created  free  from  apartment  houses ;  prohibiting 
the  operation  of  a  business  in  the  inner  court  of  a  3-sided  apart- 
ment house ;  prohibiting  the  erection  of  an  illuminated  sign  in  a 
residential  district ;  prohibiting  a  gasoline  station  in  a  residential 
district ;  and  denying  a  request  for  the  transfer  of  property  from 
a  residential  to  a  business  district.  Through  these  and  similar 
decisions  a  body  of  law  and  practice  is  being  built  up  which,  in 
time,  will  remove  much  of  the  opposition  to  the  limitation  of 
areas  to  appropriate  uses. 

Broad  Channel 

The  settlement  of  all  matters  in  dispute  with  the  Broad 
Channel  Corporation  is  illustrative  of  the  benefits  of  reasonable 
adjustment  as  compared  with  litigation.  In  1915  the  City  gave 
the  Broad  Channel  Corporation  a  30-year  lease  of  400  acres  of 
land  adjacent  to  Broad  Channel  in  Queens  County.  The  Cor- 
poration developed  the  property  as  a  residential  district,  building 
and  leasing  approximately  1,000  residences  and  stores  and  con- 
structing roads  and  other  improvements.  However,  the  Corpora- 
tion had  difficulty  in  fulfilling  its  obligations  to  the  City  and  a 
suit  between  the  Corporation  and  the  City  had  been  pending  for 
17  years. 

After  prolonged  negotiations,  an  agreement  was  reached  by 
which  the  Broad  Channel  Corporation  surrendered  its  lease  for 
the  balance  of  the  term  expiring  in  1945.  The  Corporation  paid 
to  the  City  as  accrued  rent  the  sum  of  $52,643  and  turned  over 
to  the  City  all  buildings,  water  systems  and  other  equipment  on 
the  premises.  The  City  received  also  approximately  $20,000  from 
tenants  in  arrears  and  is  now  in  position  to  make  sales  and  to 
continue  the  development  upon  desirable  permanent  lines. 

LaGuardia  Airport 

After  the  airport  at  North  Beach  was  practically  completed, 
an  action  was  brought  before  the  Civil  Aeronautics  Authority 
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which  threatened  its  usefulness.  The  City  of  Newark  opposed 
the  applications  of  the  four  principal  air  lines  which  had  been 
using  the  Newark  Airport  as  their  terminal  point  in  this  district 
for  amendments  of  their  certificates  of  convenience  and  necessity 
changing  their  eastern  terminal  points  to  the  LaGuardia  Airport. 
On  behalf  of  New  York  City,  we  intervened  in  the  action,  and 
as  the  case  progressed,  found  that  it  was  necessary  for  us  to  pull 
the  laboring  oar. 

We  were  in  a  better  position  than  the  air  lines  to  assemble 
and  present  statistics  of  population  of  adjacent  areas,  as  well  as 
data  concerning  highways  in  existence  and  under  construction, 
postal  deliveries  and  other  information  indicating  the  probable 
development  of  air  travel. 

We  submitted  statistical  tables,  air  photographs  and  popula- 
tion diagrams  and  charts  and  presented  such  evidence  before  the 
Civil  Aeronautics  Authority  at  hearings  in  Washington  running 
over  several  weeks.  The  Authority  approved  the  amendments 
requested  on  November  7,  1939  and  so  removed  the  last  obstacle 
to  operation  of  the  City's  modern  airport. 

After  consultation  with  representatives  of  the  Dock  Depart- 
ment, the  Civil  Aeronautics  Authority  and  the  Civil  Aeronautics 
Board,  we  then  proceeded  to  draft  two  comprehensive  sets  of 
regulations.  One  of  these  prescribes  minimum  standards  for  a 
private  airport  or  landing  field  within  the  limits  of  the  City;  the 
other  deals  with  certain  operating  practices  of  private  planes  at 
the  New  York  Municipal  Airport. 

Consolidated  Edison  and  other  Utility  Company  Assessments 

Following  the  revision  of  assessments  of  properties  of  utility 
companies  which  has  been  referred  to  in  prior  reports,  negotia- 
tions were  commenced  in  an  effort  to  reach  a  figure  satisfactory 
to  the  City  and  to  the  Consolidated  Edison  System  and  other 
utility  companies.  Because  of  the  large  sums  and  intricate  engi- 
neering questions  involved  these  discussions  continued  for  nearly 
two  years. 

Early  in  1940  an  agreement  was  reached  with  the  Consoli- 
dated Edison  System  covering  the  years  1936  and  1-37  which 
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established  an  assessment  level  more  than  $100,000,000  above  the 
1935  assessments.  By  the  settlement  the  City  retains  approxi- 
mately 83%  of  the  total  increases  made  by  the  Tax  Department. 
We  are  now  continuing  negotiations  for  the  years  1938  to  1941, 
inclusive. 

Similar  discussions  have  been  held  with  the  Brooklyn  Union 
Gas  Company  which,  however,  are  held  up  by  objection  made  to 
the  method  of  assessment.  These  discussions  will  have  to  await 
the  decision  of  an  appeal  which  is  now  pending  before  the  Court 
of  Appeals.  Assessments  upon  the  properties  of  the  Third  Avenue 
Railway  Company,  The  Union  Railway  Company  and  the  Kings 
County  Lighting  Company  were  made  final  by  the  trial  of  certi- 
orari proceedings  and  by  settlement  during  the  year  1940. 

Telephone  Company  Assessment 

Another  tax  suit  of  major  importance  posed  the  question: 
"Should  central  office  telephone  equipment  be  taxed  as  real  es- 
tate?" In  the  belief  that  it  should  be  the  City  levied  annual 
assessments  averaging  $175,000,000  against  equipment  of  this 
character. 

A  similar  assessment  by  the  City  of  Syracuse  caused  the 
telephone  company  to  bring  a  test  case.  When  we  learned  of  it 
we  joined  in  the  defense  and  assisted  in  the  preparation  of  briefs 
submitted  to  the  referee,  Special  Term  and  the  appeals. 

The  City  of  Syracuse  argued  two  main  points:  (a)  that  the 
equipment  became  common-law  fixtures  by  reason  of  its  attach- 
ment to  the  building  and  therefore  was  taxable  as  real  estate, 
and  (b)  that  it  was  taxable  as  real  estate  under  the  provisions 
of  the  State  Tax  Law  regardless  of  whether  or  not  it  was  fixed 
to  the  freehold.  The  latter  theory  was  adopted  by  the  Appellate 
Division  thus  extending  the  scope  of  the  tax  beyond  the  precise 
type  of  property  listed  in  the  action. 

This  decision  was  affirmed  by  the  Court  of  Appeals,  282  N.  Y. 
667,  which  establishes  the  validity  of  the  assessments  on  the 
property  which  our  Tax  Department  has  made  in  recent  years. 
Only  the  question  of  value  is  left  open  for  discussion. 
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Real  Estate  Tax  Certiorari 

For  several  years  tax  assessments  on  real  estate  and  the  great 
number  of  proceedings  brought  to  reduce  them  have  been  a  sub- 
ject of  discussion  in  the  Legislature,  real  estate  circles  and  the 
press,  as  well  as  in  the  Annual  Reports  of  this  department.  Mis- 
leading and  often  plainly  dishonest  propaganda  by  real  estate 
interests,  often  masquerading  under  "pro  bono  publico"  nomen- 
clature, such  as  the  Citizens  Budget  Commission,  has  led  many 
people  to  believe  that  the  problem  is  peculiar  to  New  York  City 
and  is  caused  by  extravagance  or  mismanagement  under  your 
administration.    This  is  not  so. 

Other  cities  in  this  state,  like  Buffalo  and  Syracuse,  and 
cities  outside  the  state,  like  Boston  and  Philadelphia,  are  faced 
with  the  same  difficulties.  The  true  cause,  obviously,  is  the  abrupt 
end  of  a  period  of  rising  values  in  real  estate  followed  by  a  dis- 
couragingly  long  period  of  falling  values. 

Tax  assessments  cannot  march  abreast  of  market  fluctua- 
tions. They  must  follow  more  slowly,  or  a  city's  finances  would 
have  no  stability.  However,  it  is  the  duty  of  a  city  administra- 
tion to  adjust  tax  assessments  to  changing  conditions  as  rapidly 
as  that  may  be  done  without  jeopardizing  the  city's  financial 
structure  and  with  fairness  to  property  owners  as  a  whole. 

This  is  the  course  the  Tax  Department  and  this  department 
have  been  endeavoring  to  follow  and  the  experience  of  the  last 
two  years  shows  that  we  are  on  the  right  track. 

The  reduction  of  assessments  by  billions  of  dollars  has  been 
noted  in  the  reports  of  the  Tax  Department.  It  is  our  province 
to  handle  and  report  upon  legal  proceedings  brought  by  property 
owners,  in  which  field  much  progress  has  been  made. 

As  you  know,  a  settlement  board  was  organized  three  years 
ago,  composed  of  representatives  of  the  Tax  Department,  the 
Comptroller's  office  and  this  department.  The  duty  of  the  board 
was  to  hear  complaints  of  property  owners  with  less  formality 
and  less  expense  than  attend  court  trials.  The  settlement  board 
functioned  so  successfully  that  a  second  board  was  organized 
in  1940. 
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Through  the  work  of  these  two  boards  and  with  the  coopera- 
tion of  Judge  Charles  B.  McLaughlin,  sitting  for  Manhattan  and 
the  Bronx,  and  Judge  Charles  C.  Lockwood,  sitting  for  Kings 
and  Queens,  we  have  disposed  of  16,115  proceedings  in  the  two 
years  of  1939  and  1940,  or  an  annual  average  of  8,057.  When 
we  compare  this  figure  with  the  annual  average  of  501  proceed- 
ings disposed  of  in  the  years  from  1929  to  1933  and  the  annual 
average  of  2,924  disposed  of  in  the  years  1934-1937,  the  implica- 
tion of  the  new  figure  becomes  clear. 

We  have  turned  the  corner  and  are  now  disposing  of  more 
cases  than  are  commenced.  If  this  line  is  followed  diligently,  the 
backlog  of  cases  in  arrears  which  for  the  most  part  accumulated 
prior  to  your  first  election  as  Mayor,  will  become  a  thing  of  the 
past. 

Delaware  Water  Supply 

The  validity  of  the  Delaware  Water  Shed  project  was  ques- 
tioned in  a  taxpayer's  suit,  Boulton  v.  LaGuardia,  but  we  were 
successful  in  obtaining  a  decision  which  sustained  the  statute  and 
approved  the  City's  procedure  whereupon  the  plaintiff  discon- 
tinued his  action  in  1939. 

Following  this  decision,  we  have  acquired  for  the  city,  3,500 
acres  of  land  for  the  Roundout  Reservoir  and  awards  for  all  except 
three  of  the  parcels  involved  have  been  made  by  the  Commis- 
sioners of  Appraisal.  For  the  Neversink  Reservoir  2,500  acres 
of  land  have  been  acquired  and  one-third  of  the  claims  have  been 
disposed  of.  These  two  areas  embrace  the  entire  villages  of 
Lackawack,  Montela,  Eureka  and  Neversink,  and  include  the 
dwellings,  stores,  schools,  churches  and  other  buildings  in  those 
communities.  One  of  the  most  difficult  steps  in  the  proceedings 
was  the  relocation  of  certain  highways  and  the  routes  of  three 
utility  companies  whose  lines  crossed  the  area  taken.  In  1940, 
final  approval  of  substitute  routes  for  both  highways  and  utility 
lines  was  obtained  from  the  Supreme  Court. 

I  have  continued  the  policy  of  endeavoring  to  obtain  reduc- 
tions of  tax  assessments  on  city  owned  properties  by  negotiation 
with  the  local  tax  authorities,  rather  than  by  lawsuits.  This 
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policy  has  been  successful  as  is  evidenced  by  the  fact  that  in  1939, 
we  obtained  reductions  aggregating  $697,787  in  twelve  commu- 
nities and  in  1940,  reductions  of  $514,335  in  three  communities. 

In  conjunction  with  the  Director  of  Real  Estate  of  the  Board 
of  Estimate,  we  have  taken  steps  to  dispose  of  lands  no  longer 
needed  by  the  city  for  sanitary  protection  of  water  supply.  Prop- 
erties in  Mount  Kisco  and  Brewster  were  sold  to  those  villages 
in  conformity  with  Section  72H  of  the  General  Municipal  Law 
and  a  substantial  saving  in  taxes  paid  by  the  city  will  result. 

Prevailing  Rates  of  Wages 

The  meaning  of  the  statute  requiring  the  City  to  pay  prevail- 
ing rates  of  wages  is  still  being  discussed  in  the  Courts.  This  de- 
partment commented  at  some  length  on  the  subject  in  its  Annual 
Report  of  1935,  where  Mr.  Windels  said :  "This  law  may  have 
been  'noble  in  purpose'  but  it  has  been  subject  in  its  actual  appli- 
cation to  evident  abuse,  to  the  great  disadvantage  of  the  City." 

That  description  still  is  true.  Men  who  are  working  for  the 
City  on  steady  jobs  the  year  round  with  tenure,  pension  rights, 
vacations  and  sick  leave  are  demanding  the  same  daily  rate  of 
pay  received  by  workers  in  private  employment  who  have  none 
of  these  advantages.  In  some  trades  the  men  in  private  employ- 
ment work  an  average  of  not  more  than  120  days  a  year  while 
those  on  the  City  payroll  work  double  that.  It  is  hard  to  believe 
that  the  Legislature  intended  that  of  two  men  doing  the  same 
type  of  work  and  perhaps  belonging  to  the  same  union,  one  should 
receive  twice  as  much  as  the  other  at  the  end  of  the  year  with  his 
vacation,  pension  rights  and  sick  leave  added,  while  the  other 
must  help  pay  his  brother's  higher  wage  through  taxes. 

In  Watson  v.  McGoldrick,  260  App.  Div.  77,  the  Court  held 
that  in  determining  the  prevailing  rate  of  wage  the  Comptroller 
should  take  into  consideration  the  pension  benefits  and  vacations 
received  by  City  employees.  The  Court,  while  recognizing  that 
"a  substantial  advantage  inures  to  employees  of  the  city  who  are 
employed  during  a  greater  number  of  days  in  each  year  than  em- 
ployees performing  similar  work  for  private  contractors"  held 
that  "no  distinction  may  be  made  between  the  rate  of  wage  to  be 
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paid  to  workmen  employed  by  the  city  and  those  employed  by 
private  contractors  merely  because  those  in  the  service  of  the  city 
are  employed  for  a  greater  number  of  days  in  each  year."  The 
Appellate  Division,  however,  has  certified  the  question  to  the 
Court  of  Appeals. 

In  Heaney  v.  McGoldrick,  260  App.  Div.  855,  the  Court 
sustained  the  procedure  employed  by  the  Comptroller  in  conduct- 
ing prevailing  rate  of  wage  hearings,  but  the  petitioner  has  taken 
an  appeal  to  the  Court  of  Appeals. 

The  disposition  of  those  two  cases  by  the  Court  of  Appeals 
will,  I  believe,  lay  down  the  formulae  which  the  Comptroller  must 
employ  in  conducting  hearings  and  making  determinations  of 
prevailing  rates  of  wages. 

The  claimants  in  pending  cases  are  asking  for  increases  in 
their  daily  pay,  which,  if  they  are  successful,  will  cost  the  City 
in  excess  of  $2,225,000  a  year.  The  problem  is  not  peculiar  to 
our  city.  It  is  of  great  concern  to  various  municipalities  in  the 
United  States  as  is  shown  by  numerous  requests  for  information 
which  this  department  has  received. 

Civil  Service  Examinations 

In  setting  a  civil  service  examination  for  Patrolman  in  the 
Police  Department,  the  Municipal  Civil  Service  Commission  pro- 
vided for  different  groups  and  also  gave  an  experience  credit  for 
educational  training  in  relevant  fields  and  for  organized  athletic 
training.  These  provisions — particularly  the  latter — were  sub- 
jected to  vigorous  attack. 

At  first  glance,  one  might  consider  the  case  as  a  routine  civil 
service  action  involving  an  eligible  list  for  the  Police  Department 
but,  on  second  thought,  it  is  seen  to  be  of  major  importance.  It 
poses  the  question,  has  the  Civil  Service  Commission  a  right  to 
make  eligibility  rules  to  improve  the  quality  of  a  resulting  list 
although  such  rules  exclude  certain  applicants? 

The  case  is  one  battle  in  the  campaign  waged  by  those  who, 
because  of  interests  in  cram  schools  or  for  other  reasons,  desire 
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to  have  examinations  thrown  open  to  the  entire  adult  population, 
and  those  who  are  endeavoring  to  fit  the  word  "quality"  as  well 
as  the  word  "quantity"  into  the  competitive  service. 

At  Special  Term  and  the  Appellate  Division  the  Courts  de- 
cided against  the  Civil  Service  Commission  but  we  were  success- 
ful upon  an  appeal  to  the  Court  of  Appeals.  That  Court  reversed 
the  lower  Courts  and  held  that  the  Commission  could  award  extra 
credits  for  college  training  in  relevant  fields  as  well  as  for  or- 
ganized athletic  training.  (Thomas  v.  Kern,  280  N.  Y.  236.) 
Other  corollary  regulations  of  the  Commission,  namely,  that  the 
passing  mark  shall  be  that  attained  by  the  person  who  is  3600th 
in  the  order  of  rating  and  that  mental  tests  shall  be  held  before 
physical  tests  were  sustained  by  the  higher  Court. 

The  decision  is  a  forward  step  in  defining  and  sustaining 
the  authority  of  the  Municipal  Civil  Service  Commission  to  do 
the  work  for  which  it  was  created. 

Police  Department  Trials 

During  1940  the  head  of  the  division  of  Penalties  of  this 
department  acted  as  prosecutor  in  a  number  of  important  Police 
department  trials  growing  out  of  the  exposure  of  the  bail  bond 
racket  in  Brooklyn  by  the  Amen  investigation.  He  performed 
similar  duties  in  connection  with  the  disciplinary  proceedings 
brought  as  a  result  of  the  theft  of  arrest  records  from  the  Bergen 
Street  Police  Station.  All  of  these  prosecutions  were  carried  to 
a  successful  conclusion,  11  police  lieutenants  and  one  sergeant 
being  convicted  of  the  charges  against  them.  I  feel  that  this 
service,  distasteful  as  it  was,  rendered  material  assistance  in  the 
preservation  of  the  integrity  of  the  Police  force. 

Gratuities  to  a  Policeman 

In  Roge  v.  Valentine,  280  N.  Y.  268,  the  Court  of  Appeals 
laid  down  rules  which  will  have  a  salutary  effect.  A  clear  distinc- 
tion is  drawn  between  the  evidence  required  in  an  action  brought 
to  convict  a  person  of  a  crime  and  perhaps  send  him  to  jail,  and 
in  one  brought  to  determine  whether  or  not  he  is  qualified  for 
the  police  force. 
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The  officer  under  charges  in  this  case  admitted  that  he  re- 
ceived monies  from  an  attorney  whose  practice  was,  mainly,  to 
appear  for  defendants  arraigned  in  a  Court  in  the  precinct  to 
which  the  officer  was  attached.  The  officer  claimed  that  the 
monies  were  advanced  as  loans  and  were  repaid,  but  could  pro- 
duce no  documentary  evidence  of  repayment. 

The  Court  held  that  financial  transactions  between  a  police 
officer  and  a  lawyer  so  situated  justified  the  gravest  suspicion  and 
that  the  rules  which  would  be  adopted  by  a  practical  man  of 
affairs  must  control  rather  than  common  law  rules  of  evidence 
and  burden  of  proof.  The  Court  concluded  its  opinion  with  the 
following  statement  which  appears  to  be  both  sound  sense  and 
sound  law : 

"A  police  officer  who  knowingly  receives  monies  under 
circumstances  here  disclosed  should  not  be  heard  to  complain 
when  his  departmental  superiors  require  him  to  explain  his 
act  which,  without  such  explanation,  would  destroy  his  use- 
fulness as  a  police  officer.  A  police  officer  is  guilty  of  a 
serious  fault  when  he  does  an  act,  even  without  evil  intent, 
which  tends  to  destroy  confidence  in  his  integrity  and  hon- 
esty." 

Price  of  Theatre  Tickets 

Kelly-Sullivan  v.  Moss,  174  Misc.  1098,  aff'd  260  App.  Div. 
921  (1st  Dept.,  1940).  In  a  case  of  far-reaching  importance, 
recognition  was  won  in  the  State  Supreme  Court  of  the  liberalized 
attitude  which  the  United  States  Supreme  Court  has  adopted 
in  recent  years  toward  price-fixing  legislation. 

The  constitutionality  of  L.  1940,  ch.  614,  which  fixes  the 
maximum  resale  prices  to  be  charged  by  brokers  dealing  in  tickets 
to  theatres  and  other  places  of  amusement,  was  attacked  by  a 
group  of  brokers.  They  contended  that  resale  prices  could  not 
be  restricted,  relying  on  Tyson  &  Brother  v.  Banton,  273  U.  S. 
418  (1927),  which  invalidated  a  statute  regulating  ticket  vendors 
on  the  ground  that  legislative  price-fixing  powers  were  limited 
to  businesses  "affected  with  a  public  interest." 

A  temporary  injunction  restraining  the  enforcement  of  the 
act  was  denied  at  Special  Term  on  the  ground  that  the  Tyson 
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case  has  been  superseded  by  later  decisions  of  the  Supreme  Court 
holding  that  legislative  price-fixing  is  permissible  when  evils 
remediable  by  such  means  exist  and  the  remedy  adopted  is  rea- 
sonable. The  decision  of  Special  Term  was  affirmed  without 
opinion  by  the  Appellate  Division.  Thereafter  the  suit  was  dis- 
continued but  a  new  action  was  brought  by  the  same  group  which 
is  still  pending. 

Referees  in  IV orkmen's  Compensation  Cases 

Our  experience  before  the  State  Labor  Board  in  Workmen's 
Compensation  matters  leads  to  the  suggestion  that  referees  to 
hear  such  cases  should  be  selected  from  a  duly  qualified  panel 
and  not  appointed  at  random  by  an  individual.  There  are  ap- 
proximately 100  such  referees  throughout  the  State  with  sub- 
stantial salaries. 

A  referee  appointed  to  hear  a  contested  compensation  case 
should  have  a  working  knowledge  of  the  statute  and  of  the  regu- 
lations of  the  State  Labor  Board  and  of  the  leading  judicial  de- 
cisions in  such  cases.  Without  such  knowledge  the  referee  is 
groping  in  the  dark  and  his  decision  frequently  is  contrary  to 
established  law.  Too  many  referee's  decisions  are  now  being 
appealed  to  the  Industrial  Board. 

The  conduct  of  workmen's  compensation  cases  is,  as  you 
know,  conducted  by  State  authorities,  namely,  the  State  Labor 
Board  and  the  State  Industrial  Commissioner.  I  respectfully 
submit  the  suggestion  that  a  competitive  civil  service  list  be 
created  from  which  referees  in  workmen's  compensation  cases 
may  be  appointed. 

In-Service  Training 

In  line  with  the  efforts  of  your  administration  to  give  greater 
opportunities  for  technical  education  to  its  employees,  this  de- 
partment commenced  its  first  in-service  training  course  in  Decem- 
ber, 1939.  It  covered  the  functions,  methods  of  procedure  and 
scope  of  the  work  of  the  department.  The  course  was  planned 
by  civil  service  employees  with  the  cooperation  of  the  exempt 
members  of  the  staff  who  gave  twenty-nine  lectures  on  various 
phases  of  our  work. 
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Four  hundred  and  twenty  persons  enrolled  and  paid  a  fee 
of  $1.50  each,  to  cover  cost  of  securing  a  lecture  room  and  mimeo- 
graphing copies  of  the  lectures.  The  course  aroused  so  much 
interest  that  plans  have  been  made  to  follow  it  in  1941  with  a 
course  of  a  more  specialized  nature,  i.  e.,  legal  forms  and  termi- 
nology for  clerks  and  stenographers. 

Space 

While  some  units  of  the  Manhattan  office  are  separated  from 
our  main  offices  on  the  15th,  16th  and  17th  floors  of  the  Muni- 
cipal Building  and  many  of  our  rooms  are  overcrowded,  I  am 
glad  to  be  able  to  record  that  some  relief  was  given  to  our  clerical 
and  stenographic  divisions. 

The  Department  of  Public  Works,  under  a  WPA  project, 
carried  out  alterations  according  to  a  plan  prepared  by  our  Chief 
Clerk,  which  added  some  800  square  feet  of  space  to  the  clerks' 
and  stenographers'  offices  and  permitted  a  better  distribution. 
Soundproofed  ceilings  were  installed  in  the  stenographers'  room 
and  a  separate  Cashier's  room  and  a  commodious  stock  room  and 
locker  room  were  constructed. 

These  changes  tend  to  increase  the  comfort  and  efficiency  of 
members  of  the  staff  whose  welfare  is  sometimes  lost  sight  of  in 
the  rush  to  meet  dead  lines  for  briefs  and  court  calendars. 

WPA  Project 

This  report  would  be  incomplete  without  a  reference  to  the 
valuable  work  concluded  or  progressed  during  the  year  by  the 
WPA  Project  in  this  Department.  Several  volumes  of  digests 
of  decisions  and  opinions  were  assembled  and  mimeographed  for 
our  divisions  of  Penalties,  Real  Estate  and  Legislation  as  well  as 
an  annual  volume  of  opinions  of  the  Corporation  Counsel  for 
our  library. 

The  project  completed,  also,  an  index-digest  of  the  Corpora- 
tion Counsel's  opinions  for  the  past  twenty-five  years.  All  the 
compilations  are  individual  to  this  Department  and  do  not  dupli- 
cate or  compete  with  works  issued  by  law  book  publishers. 
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Changes  in  Personnel 

During  the  year  1939  and  1940  the  following  members  of 
the  staff,  who  had  rendered  loyal  and  efficient  service  to  the  De- 
partment, resigned  to  enter  other  fields  of  endeavor : 

William  G.  Mulligan,  Jr.,  resigned  January  3,  1939  to  accept 
an  appointment  as  Counsel  to  the  Board  of  Transportation. 

Willard  M.  S.  Robinson  resigned  January  31,  1939  to  enter 
private  practice. 

Frederick  A.  Fullhardt  resigned  February  19,  1939  to  enter 
private  practice. 

Davidson  Sommers  resigned  March  4,  1939  to  enter  private 
practice. 

William  R.  Wilson  resigned  March  31,  1939  to  accept  an 
appointment  as  Justice  of  the  Supreme  Court,  Second  Department. 

William  J.  Spalckhaver  resigned  May  29,  1939  to  enter 
private  practice. 

Jane  M.  Bolin  resigned  July  21,  1939  to  accept  an  appoint- 
ment as  Justice  of  the  Domestic  Relations  Court. 

Mark  S.  Matthews  resigned  August  31,  1939  to  enter  private 
practice. 

George  O.  Redington  resigned  August  31,  1939  to  enter 
private  practice. 

Oren  C.  Herwitz  resigned  December  31,  1939  to  accept  an 
appointment  as  Secretary  to  the  Department  of  Public  Works. 

Charles  E.  Hirsimaki  resigned  December  31,  1939  to  accept 
an  appointment  as  a  City  Magistrate. 

Charles  E.  Ramsgate  resigned  February  18,  1940  to  accept 
an  appointment  as  a  City  Magistrate. 

Samuel  J.  Silverman  resigned  March  4,  1940  to  accept  an 
appointment  as  Assistant  Counsel  to  the  Trustee  of  the  Associated 
Gas  and  Electric  Corporation. 

Alvin  McK.  Sylvester  resigned  October  16,  1940  to  accept 
an  appointment  as  Second  Deputy  Comptroller. 
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John  D.  Hill  resigned  October  16,  1940  to  enter  private 
practice. 

Edmund  S.  Palmieri  resigned  November  19,  1940  to  accept 
an  appointment  as  a  City  Magistrate. 

William  J.  Hoff  resigned  December  31,  1940  to  accept  an 
appointment  with  the  National  Defense  Advisory  Commission. 

The  following  new  appointments  were  made  to  the  staff : 

David  DuVivier 

Princeton  University,  A.B. ;  Harvard  University,  A.M. ;  Co- 
lumbia Law  School,  LL.B.,  1937,  Secretary  to  Hon.  John 
Clark  Knox,  Senior  Judge,  U.  S.  District  Court,  Southern 
District  of  New  York,  1937-1938. 

Ezekiel  G.  Stoddard 

Yale  University,  A.B. ;  Yale  Law  School,  LL.B.,  1934;  Order 
of  Coif;  formerly  associated  with  Winthrop,  Stimson,  Put- 
nam and  Roberts ;  Deputy  Assistant  District  Attorney  N.  Y. 
County,  1938-1939. 

Stanley  Buchsbaum 

New  York  University,  B.S. ;  New  York  University,  J.D., 
1934;  Notes  Editor,  New  York  University  Law  Quarterly 
Review;  Law  Secretary  to  Hon.  Edward  R.  Finch,  Judge, 
Court  of  Appeals ;  formerly  with  Saxe,  Gerdes,  Bacon  & 
O'Shea. 

Joseph  Frasca 

Fordham  University,  LL.B.,  1919;  associated  with  Hon.  Jo- 
seph Raimo,  1914-1926;  formerly  in  private  practice. 

Louis  M.  Weintraub 

City  College  of  New  York,  A.B.,  1930;  Columbia  Law 
School,  LL.B.,  1933;  Examiner,  Department  of  Investigation 
assigned  to  Mayor's  Office,  1937-1939;  formerly  with  Nord- 
linger,  Riegelman  and  Cooper. 

Madeline  Arcese 

Fordham  University,  B.A. ;  M.A. ;  Ph.D.,  magna  cum  laude; 
Fordham  Law  School,  LL.B.,  1930;  Member  of  Board  of 
Child  Welfare,  1934-1939;  formerly  associated  with  Chad- 
bourne,  Wallace,  Parke  &  Whiteside. 
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Walter  E.  Maloney 

Lafayette  College,  A.B.,  cum  laude;  Columbia  Law  School, 
LL.B.,  1936;  formerly  associated  with  Rabenold,  Scribner  & 
Miller  and  James  A.  Beha. 

M.  Camper  O'Neal 

Davidson  College,  A.B. ;  Columbia  Law  School,  LL.B.,  1933 ; 
Kent  Scholar;  National  Labor  Board,  1934;  Department  of 
Agriculture,  1934-1935;  formerly  with  Beekman,  Bogue  and 
Clark  and  Root,  Clark,  Buckner  and  Ballantine. 

John  D.  Hill 

Columbia  University,  A.B. ;  Fordham  Law  School,  LL.B., 
1936;  formerly  associated  with  Samuel  Seabury  and  Adolph 
A.  Berle,  Jr.,  on  New  York  City  Transit  Unification  Staff. 

John  D.  J.  Moore 

Yale  University,  A.B. ;  Yale  Law  School,  LL.B.,  1935 ;  Gar- 
land Scholarship;  formerly  with  White  &  Case  and  Burlin- 
game,  Nourse  &  Pettit. 

Paul  Lindemann 

College  of  the  City  of  New  York,  B.S.S. ;  Fordham  Law 
School,  LL.B.,  1932;  formerly  associated  with  Richard  J. 
Barry. 

Daniel  F.  O'Connnor 

Wittenberg  College,  A.B. ;  Columbia  Law  School,  LL.B., 
1937;  formerly  with  Van  Orman  &  Guilfoil. 

William  T.  Maday 

College  of  the  City  of  New  York,  1925 ;  Fordham  Law 
School,  LL.B.,  1928;  formerly  with  New  York  Title  and 
Mortgage  Co.  and  Mitchell,  Taylor,  Capron  and  Marsh. 

William  Bradford  Trafford 

University  of  Frieburg  i  Br.  Germany;  Harvard  University, 
A.B. ;  Harvard  Law  School,  LL.B.,  1936;  Law  Clerk  to 
Hon.  William  Clark,  Justice  of  the  United  States  Circuit 
Court  of  Appeals,  Third  Circuit;  formerly  with  Lewis  & 
Kelsey. 
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E.  Tinsley  Ray 


Williams  College,  A.B. ;  cum  laude;  Cornell  Law  School, 
LL.B.,  1937;  formerly  with  Winthrop,  Stimson,  Putnam  & 
Roberts. 

In  concluding  this  report,  I  wish  to  express  my  gratification 
at  the  hearty  cooperation  on  the  part  of  the  entire  staff  from  the 
heads  of  divisions  to  the  young  men  and  women  who  are  starting 
their  careers  in  Grade  I  of  the  clerical  service.  I  have  found 
throughout  the  department  a  loyalty  both  to  me  as  its  head  and 
to  the  City  and  the  Administration  which  I  am  glad  to  acknowl- 
edge here. 

Respectfully  submitted, 

WM.  C.  CHANLER, 

Corporation  Counsel. 
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REPORTS  OF  DIVISIONS 


ADMIRALTY — George  Seagrave  Franklin,  Assistant  in  Charge. 

This  division  has  charge  of  all  legal  matters  arising  out  of 
the  maritime  activities,  i.  e.,  the  operation  of  municipally  owned 
ferryboats,  scows,  sludge  boats  and  other  floating  equipment  and 
the  maintenance  of  piers,  bulkheads,  slips  and  bridges. 

Operation  of  ferryboats,  fire  and  police  boats,  department  of 
Sanitation  scows,  sludge  boats  and  other  craft,  involve  the  city 
in  litigation  for  collision,  swell  damages  and  salvage  services. 
Maintenance  of  piers  and  slips  gives  rise  to  claims  and  suits  for 
damages  sustained  in  unsafe  berths,  resulting  in  sinkings  and  loss 
of  cargo ;  and  the  failure  of  bridges  to  open  promptly,  is  the  basis 
for  claims  for  damages  to  vessels  and  for  delays  to  navigation. 

Other  activities  include  opinions  and  litigation  growing  out 
of  maritime  contracts,  rights  of  seamen  and  claims  of  injured 
seamen  for  maintenance  and  cure,  as  well  as  the  representation 
of  city  crews  at  investigations  and  trials  held  by  the  Federal 
Maritime  Commission,  when  collisions  occur. 

During  1939-1940  343  claims  were  investigated,  27  cases 
tried  in  the  federal  courts  and  4  appeals  were  argued  in  the  Cir- 
cuit Court  of  Appeals.  Numerous  references  were  attended  and 
many  hearings  were  held  before  the  United  States  Local  Steam- 
boat Inspectors. 

The  following  cases  will  illustrate  the  problems  which  arose 
in  this  division: 

Philip  Rice  v.  City  et  al-  and,  Luria  Steel  &  Trading  Com- 
pany v.  City,  108  F.  (2d)  1019  (C.  C.  A.  2nd),  affirming  1939 
A.  M.  C.  526  were  suits  to  recover  damages  for  the  capsizing  of 
a  scow  and  for  loss  of  cargo  thereon  while  the  scow  was  moored 
at  city  pier  at  South  5th  Street,  Brooklyn.  The  accident  occurred 
on  September  21,  1938,  the  day  of  the  hurricane.  It  was  con- 
tended that  a  broken  pier  spile  had  punctured  the  bottom  of  the 
scow.  Upon  trial,  the  city  proved  that  the  spile  could  not  have 
caused  the  damage,  and  that  it  was  occasioned  by  improper  load- 
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ing  and  the  exposed  position  of  the  scow  in  the  hurricane.  A 
dismissal  of  the  suits  as  against  the  city  was  affirmed  by  the 
Circuit  Court  of  Appeals. 

Emac  Transp.  Corp.  v.  P.  R.  R.  and  City,  decided  by  Genung, 
J.,  March  13,  1939  in  First  District,  Municipal  Court,  Manhattan, 
a  suit  against  the  City  was  dismissed,  on  motion,  for  failure  to 
serve  statutory  notice.  This  case  is  interesting  because  it  was  the 
first  holding  by  a  court  that  such  notice  was  required  upon  a 
contingent  claim. 

Chester  A.  Poling,  Inc.  v.  City,  29  Fed.  Supp.  774  (E.  D. 
N.  Y.),  Galston,  J.,  involved  liability  of  city  for  damages  for 
detention  of  vessels  due  to  failure  to  open  Pelham  Bay  Bridge 
over  Eastchester  Creek.  An  unusual  noise  in  the  bridge  attracted 
attention  of  bridge  operators  while  closing  bridge,  after  a  vessel 
had  passed  through.  Immediate  inspection  disclosed  that  bearing 
bolts  and  trunnion  shaft  had  broken.  An  emergency  crew  arrived 
within  half  an  hour  but  it  required  almost  39  hours  to  make 
necessary  repairs  so  that  bridge  could  be  opened.  In  the  mean- 
time various  vessels  were  locked  in  the  creek.  A  federal  statute 
requires  that  bridges  be  promptly  opened  for  the  passage  of  boats. 
At  trial  the  city  obtained  a  dismissal  of  the  suit  upon  proof  that 
proper  inspection  had  been  made  and  that  the  breaks  were  clean 
with  no  indications  of  deterioration.  The  city  was  aided  by  ex- 
pert testimony  from  the  bridge  company  which  had  built  the 
bridge.  Other  detention  claims  against  city  were  abandoned  upon 
this  decision. 

In  Phoenix  Construction  Associates,  Inc.,  v.  City  of  New 
York,  33  Fed.  Supp.  666,  we  had  a  case  of  first  impression  in  a 
federal  court.  WPA  furnished  labor  and  superintendence  to  de- 
molish old  Pier  64,  North  River  and  to  construct  the  splendid 
new  structure  now  in  use.  In  the  course  of  demolition  the  derrick 
Bull  was  sunk  by  a  hidden  pile.  Libellant,  owner  of  the  derrick 
Phoenix  sued  the  city  for  the  damage,  claiming  that  despite 
the  existence  of  the  WPA  project  the  city  was  liable  as  ultimate 
beneficiary  and  co-principal  with  the  United  States  Government. 
The  libel  was  dismissed  and  the  city  exonerated  upon  the  theory 
that  the  WPA  was  acting  in  the  capacity  of  an  independent  con- 
tractor over  whom  the  city  had  no  control. 
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The  case  of  Texas  Company  v.  City  of  New  York,  which 
involved  a  collision  in  Ambrose  Channel  between  the  tanker 
Harvester  and  the  sludgeboat  Tallmans  Island  was  one  com- 
menced before  Judge  Conger  in  the  Southern  District  Court  of 
New  York  on  December  28,  1939  and  was  not  concluded  until 
the  7th  of  December,  1940.  The  reason  for  the  great  length  of 
time  needed  for  the  trial  of  this  case  was  the  unavailability  of  a 
number  of  witnesses  who  were  seamen  serving  their  respective 
ships  in  different  parts  of  the  world.  Their  testimony  was  taken 
by  the  court  at  such  times  as  they  were  available  and  present  in 
the  city.    A  decision  has  not  yet  been  rendered. 

Another  outstanding  case  is  that  of  the  Socony  Vacuum  Oil 
Co.  v.  City  of  New  York.  Here  collision  occurred  between  the 
tanker  Magnolia  and  the  ferryboat  Miss  New  York  on  August 
30,  1940  in  which  a  number  of  persons  were  injured  one  of  whom 
is  still  in  the  hospital.  Captains  of  both  vessels  were  put  on  charges 
before  the  United  States  Local  Steamboat  Inspectors  which  re- 
sulted in  a  suspension  of  five  days  for  the  master  and  pilot  of  the 
Magnolia  and  thirty  days'  suspension  for  the  master  of  the  ferry- 
boat Miss  New  York.  The  suspension  of  the  captain  of  the  Miss 
New  York,  however,  was  appealed  to  the  Secretary  of  Commerce. 
To  date  no  decision  has  been  rendered.  In  this  case  the  city  has 
limited  its  liability  to  the  value  of  the  ferryboat  in  the  sum  of 
$950,000.  As  a  result  of  this  accident  about  17  personal  injury 
claims  totaling  over  $150,000  have  been  filed  against  the  city. 
There  are  also  pending  a  suit  brought  by  the  city  for  damages  to 
the  Miss  New  York  and  a  cross  suit  for  damages  to  the  Magnolia. 

This  generally  sets  forth  a  cross-section  of  the  work  done 
by  this  division. 

APPEALS — Paxton  Blair,  Assistant  in  Charge. 

This  division  supervises  all  appeals  taken  by  the  Law  De- 
partment and  in  the  two-year  period  of  this  report  argued  51% 
of  them.  1033  briefs  on  appeal  were  prepared  and  filed.  Of  892 
appeals  argued  570  or  64%  terminated  successfully  for  the  city. 
Our  opponents  were  the  appellants  in  three-fifths  of  the  cases. 
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In  appeals  taken  to  the  United  States  Supreme  Court  by  the 
city,  reversals  were  secured  in  4  cases,  while  affirmances  resulted 
in  1.  The  one  appeal  taken  to  the  United  States  Supreme  Court 
by  our  opponents  resulted  in  an  affirmance. 

In  appeals  taken  to  the  Court  of  Appeals  by  the  city,  rever- 
sals were  secured  in  28  cases  while  affirmances  resulted  in  50. 
In  appeals  taken  to  the  Court  of  Appeals  by  our  opponents,  re- 
versals were  secured  in  26  cases  while  affirmances  resulted  in  87. 
Our  adversaries  asked  for  leave  to  go  to  the  Court  of  Appeals  in 
80  cases.  Permission  was  granted  in  35  of  them.  We  asked  for 
leave  to  go  to  the  Court  of  Appeals  in  31  cases  and  permission 
was  granted  in  25  of  them. 

There  were  26  certiorari  proceedings  to  review  the  dismissal 
of  employees,  all  but  6  of  which  were  won.  This  indicates  that 
department  heads  have  been  careful  in  bringing  charges  against 
employees  and  that  the  trials  were  fairly  and  competently  con- 
ducted. 

Out  of  17  appeals  by  defendants  in  paternity  cases,  from 
orders  of  filiation,  all  the  orders  but  5  were  sustained.  In  the 
2  appeals  taken  by  the  Commissioner  of  Public  Welfare  there 
was  1  reversal  and  1  affirmance  of  the  filiation  orders. 

In  the  appeals  from  determinations  of  the  Board  of  Standards 
and  Appeals,  the  board  was  sustained  in  all  6  cases. 

During  the  period  the  number  of  old  appeals  pending  upon 
our  calendars  was  reduced  substantially.  Motions  to  dismiss  such 
appeals  for  lack  of  prosecution  were  granted  or  stipulations  to 
that  end  executed  to  the  number  of  393.  These  efforts  will  be 
continued  until  our  calendars  contain  only  current  or  live  appeals. 

Among  the  important  appeals  decided  in  the  Court  of  Ap- 
peals are  the  following: 

Matter  of  City  of  New  York  (Bronx  River  Parkway  Exten- 
sion), 284  N.  Y.  48,  affirmed  April  7,  1941,  by  U.  S.  Supreme 
Court  in  313  U.  S.  The  Court  held  that  L.  1939,  ch.  594,  reducing 
from  6%  to  4%  the  interest  rate  on  judgments  and  accrued  claims 
against  municipalities  applied  retroactively  to  an  award  in  con- 
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demnation  even  where  title  vested  before  1939,  to  the  extent  that 
the  interest  rate  on  the  award  should  be  6%  to  July  1,  1939  and 
4%  thereafter. 

In  Matter  of  Ross  v.  Cohen,  283  N.  Y.  388,  the  Court  held 
that  a  vacancy  in  the  City  Council  occasioned  by  the  resignation 
of  a  councilman,  must  be  filled  at  the  next  general  election  and 
that  such  election  must  be  conducted  pursuant  to  the  general  pro- 
visions of  the  Election  Law  and  not  by  proportional  representa- 
tion, which  system  was  deemed  inapplicable  to  the  filling  of  a 
single  vacancy. 

In  Rucker  v.  Board  of  Education,  284  N.  Y.  346,  the  Court 
held  that  the  Board  of  Education  was  not  subject  to  examination 
before  trial  under  C  .P.  A.  §§288-289  which  the  Court  construed 
to  relate  exclusively  to  private  corporations  and  not  to  public 
corporations. 

People  v.  Arlen  Service  Stations,  Inc.,  284  N.  Y.  340.  The 
Court  of  Appeals  held  constitutional  a  provision  of  the  Adminis- 
trative Code  forbidding  retail  sellers  of  gasoline  to  engage  in 
business  unless  a  sign  of  a  prescribed  size  and  lettering  was  posted 
on  each  pump.  The  code  provision  was  held  not  violative  of  the 
due  process  and  equal  protection  clauses  of  the  Constitution  since 
it  was  designed  to  prevent  fraud  in  the  sale  of  gasoline. 

In  Schwartz  v.  Brooklyn  &  Queens  Transit  Corporation, 
260  App.  Div.  947,  the  Appellate  Division,  Second  Department, 
held  that  the  defendant  could  not  be  examined  before  trial  as  an 
adverse  party  by  a  motorman  who,  since  the  accident  had,  through 
unification,  ceased  to  be  an  employee  of  the  defendant  and  had 
become  an  employee  of  the  City  of  New  York. 

In  Matter  of  Metis  v.  Department  of  Health,  260  App.  Div. 
772,  the  Appellate  Division,  First  Department,  held  that  where 
the  Domestic  Relations  Court  in  a  support  proceeding  brought 
against  petitioner  by  his  wife  on  behalf  of  herself  and  their  child, 
had  determined  that  the  child  was  not  shown  to  be  his,  the  peti- 
tioner was  not  entitled  to  an  order  changing  the  Health  depart- 
ment records,  pursuant  to  Judiciary  Law  §254,  so  as  to  expunge 
references  to  the  petitioner  as  father  of  the  child  in  question  since 
the  cited  section  applied  to  positive  findings  of  paternity  and  not 
to  negative  findings. 
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Weinstein  v.  McElligott,  281  N.  Y.  605.  A  recent  statute 
exempting  firemen's  pensions  from  execution  was  upheld  as 
against  a  claim  that  it  violated  the  obligations  of  contracts  clause 
of  the  Federal  Constitution  in  a  case  where  a  judgment  creditor 
became  such  prior  to  the  retirement  of  the  fireman  against  whorr 
he  had  a  judgment. 

Berkowitz  v.  City  of  New  York  et  al.,  257  App.  Div.  987. 
The  city  was  held  not  liable  for  injuries  suffered  by  plaintiff  due 
to  negligent  operation  of  an  X-ray  machine  where  the  attendant 
who  operated  it  was  proceeding  in  faithful  compliance  with  the 
attending  physician's  orders. 

Matter  of  Strauss  v.  Hannig,  256  App.  Div.  662;  aff'd  281 
N.  Y.  612.  The  Board  of  Examiners  of  the  Board  of  Education 
were  upheld  in  their  refusal  to  certify  that  a  candidate  for  the 
position  of  teacher  of  economics  was  entitled  to  a  permanent  ap- 
pointment, since  acting  on  the  advice  of  their  medical  staff  that 
the  petitioner  was  suffering  from  a  heart  ailment  they  had  relied 
on  this  circumstance  to  justify  the  refusal  of  the  appointment. 

Dowd  v.  Board  of  Education,  256  App.  Div.  749;  aff'd  282 
N.  Y.,  mem.  p.  39.  The  Board  of  Education  appeal  from  a  judg- 
ment for  $52,584.77  obtained  by  the  former  custodian  of  Wash- 
ington Irving  High  School  in  an  action  to  recover  additional  com- 
pensation for  janitorial  services  rendered  in  connection  with  even- 
ing school  activities  during  the  years  1926  to  1935  inclusive.  The 
judgment  was  unanimously  reversed  upon  the  law  and  the  facts 
and  the  complaint  dismissed  upon  the  ground  that  the  services 
in  question  were  included  in  the  plaintiff's  fixed  annual  compen- 
sation and  the  terms  of  plaintiff's  employment  were  not  intended 
to  be  changed  by  the  resolutions  of  the  Board  of  Education,  relied 
upon  by  the  plaintiff. 

The  Sales  Tax  cases,  McGoldrick  v.  Felt  and  Tarrant  Mfg. 
Co.;  McGoldrick  v.  Gulf  Oil  Corp.,  and  others  are  discussed 
at  page  8  of  this  report. 

CLAIMS  AND  JUDGMENTS— Harold  N.  Whitehouse,  Assist- 
ant in  Charge. 

Some  1500  affirmative  claims  are  received  by  this  division 
annually  for  collection.    It  also  has  charge  of  proceedings  in  the 


38 


Surrogate's  Courts,  public  relief  and  welfare  matters,  claims  in 
bankruptcy,  collections  of  judgments  and  orders  for  costs,  service 
of  legal  processes  and  several  miscellaneous  matters. 

Approximately  two-thirds  of  the  claims  find  their  way  into 
litigation.  The  remainder  are  either  settled  or  paid  in  full  upon 
demand  or  rejected  as  being  without  merit.  The  result  of  the 
division's  trial  work  discloses  less  than  ten  per  cent  of  the  cases 
tried  result  in  verdicts  against  the  City.  This  is  a  very  creditable 
showing  in  view  of  the  fact  that  in  many  of  the  negligence  actions 
it  is  necessary  to  invoke  the  doctrine  of  res  ipsa  loquitur  because 
of  the  absence  of  any  disinterested  witness  to  the  accident. 

The  work  in  the  Surrogate's  Courts  consists  in  establishing 
claims  against  estates,  safeguarding  the  City's  interests  in  pro- 
ceedings to  obtain  monies  on  deposit  with  the  Treasurer  for  the 
benefit  of  unknown  heirs  and  bequests  made  to  the  City  or  its 
agencies. 

An  uncommon  case  of  interest  was  tried  before  Mr.  Surrogate 
Delehanty,  in  the  Surrogate's  Court  of  New  York  County.  The 
petitioner  sought  to  obtain  funds  on  deposit  for  unknown  distrib- 
utees. He  alleged  that  deceased,  his  wife,  died  intestate  a  victim 
of  the  felonious  violence  of  petitioner  who,  for  this  killing,  was 
duly  convicted  of  manslaughter  in  the  first  degree.  The  City 
challenged  petitioner's  right  to  take  any  interest  in  the  estate 
on  the  legal  principle  that  one  who  murders  another  shall  not 
acquire  property  from  the  latter's  estate  either  as  legatee  or 
as  heir.  Upholding  this  contention  is  the  case  of  Riggs  et  al.  v. 
Palmer  et  al.,  115  N.  Y.  506,  wherein  it  was  held,  that  all  laws 
may  be  controlled  in  their  operation  and  effect  by  fundamental 
maxims  of  the  common  law,  to  wit :  no  one  shall  be  permitted 
to  take  advantage  of  his  own  wrong,  or  to  found  any  claim  on 
his  own  iniquity,  or  to  acquire  property  by  his  own  crime.  Peti- 
tioner sought  to  avoid  the  force  of  this  decision  on  the  theory 
that  its  authority  is  limited  to  a  case  where  the  death  is  willfully 
accomplished  with  a  view  to  acquisition  of  the  victim's  property, 
and  that  manslaughter  involved  no  design  to  encompass  the  death 
of  the  victim.  After  reviewing  the  authorities  in  this  and  other 
states,  Mr.  Surrogate  Delehanty  dismissed  the  petition.  (Estate 
of  Tessie  Sparks,  Law  Journal,  November  9th,  1939.) 
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In  a  proceeding  now  pending  for  determination  in  the  Court 
of  Appeals,  an  application  had  been  made  in  the  Surrogate's  Court, 
New  York  County  by  the  next  of  kin  of  one  Delia  Kelley,  to 
obtain  monies  on  deposit  to  her  credit  in  the  City  Treasury. 

A  prior  application  was  brought  in  the  same  Court  to  declare 
Delia  Kelley  dead.  After  hearing  the  evidence  submitted,  the 
Surrogate  held  that  her  absence  was  not  unexplained  and  that 
the  mere  lapse  of  time  alone  did  not  authorize  a  presumption  of 
death.  An  application  was  thereafter  made  to  the  Probate  Court 
of  Connecticut,  where  Delia  Kelley  formerly  resided,  to  have  her 
declared  dead.  This  application  declaring  Delia  Kelley  dead,  was 
granted,  and  letters  of  administration  were  issued  on  her  estate. 
The  Surrogate's  Court,  New  York  County,  as  a  matter  of  course, 
then  issued  ancillary  letters  of  administration  on  the  estate  of  the 
absentee. 

In  the  present  proceeding  the  City  of  New  York  contested 
the  death  of  Delia  Kelley.  The  ancillary  administrator  contended 
that  he  was  entitled  to  the  order  directing  the  Treasurer  of  the 
City  of  New  York  to  pay  to  him  Delia  Kelley's  money  because 
of  the  issuance  of  letters  of  administration  in  Connecticut,  without 
further  proof  of  her  death. 

Surrogate  Delehanty,  however,  held  that  the  letters  of  admin- 
istration did  not  establish  even  prima  facie  that  the  person  whose 
estate  was  involved,  was  dead,  and  he  denied  the  application  be- 
cause of  failure  of  proof  of  death.  His  position  was  upheld  by 
the  Appellate  Division,  First  Department,  without  opinion.  (In 
the  Matter  of  John  J.  Kelley,  as  Ancillary  Administrator  of  the 
Estate  of  Delia  Kelley,  etc.,  23  N.  Y.  Supp.  2nd  464.) 

The  division  has  been  active  in  establishing  claims  against 
estates  under  sections  125  and  128  of  the  Public  Welfare  Law 
for  reimbursement  of  relief  and  welfare  payments.  It  frequently 
appears  after  death  of  a  recipient  of  relief  that  he  or  she  had 
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concealed  ownership  of  real  or  personal  property  or  upon  the 
death  of  a  responsible  relative  that  he  or  she  had  the  financial 
ability  to  support  the  recipient.  In  the  latter  class  of  cases  it  is 
necessary  to  prove  that  the  responsible  relative  had  the  financial 
ability  to  support  the  recipient  during  the  period  that  relief  was 
rendered.  To  obtain  this  proof  often  requires  considerable  re- 
search and  investigation  because  of  the  lapse  of  many  years  before 
possession  of  property  is  discovered. 

An  unusual  situation  developed  in  the  proceeding  Re :  Estate 
of  Charles  A.  Webber,  deceased.  Mrs.  White  was  the  adminis- 
tratrix of  the  estate  of  her  late  husband,  who  had  been  a  recipient 
of  old  age  assistance.  Not  having  the  precise  amount  of  the 
City's  claim  before  her,  Mrs.  White  mailed  an  estate  check  for 
$1200.00  to  her  attorney,  Charles  A.  Webber,  with  instructions 
to  pay  the  City's  claim.  Mr.  Webber  deposited  this  check  in  his 
individual  account  and  drew  his  personal  check  for  $905.00,  the 
amount  of  the  City's  claim,  to  the  order  of  Mrs.  White.  He 
then  had  Mrs.  White  indorse  the  check,  which  was  found  on  his 
person  when  he  shortly  thereafter  dropped  dead.  Allowance  of 
the  claim  was  strongly  resisted  on  the  ground  that  the  City  was 
not  a  proper  party  because  there  had  been  no  consummation  of 
the  intention  to  pay  the  City's  claim.  The  City's  contention  that 
the  $1200.00  given  to  Mr.  Webber  was  impressed  with  a  trust 
for  the  amount  of  the  City's  claim,  despite  the  fact  that  the  amount 
had  been  commingled  with  the  decedent's  own  money,  was  upheld. 
Further,  it  was  decreed  that  the  City's  claim  constituted  a  prior 
lien  over  all  creditors.  This  was  important  as  the  estate  was 
insolvent  and  the  City  was  the  only  creditor  to  receive  payment. 

Coordinated  with  this  division  is  the  legal  bureau  situated  in 
the  Department  of  Welfare  and  under  the  supervision  of  Assistant 
Corporation  Counsel  Matthew  Silverman.  The  work  of  this 
bureau  has  been  most  effective  in  exposing  persons  who  have 
obtained  relief  by  means  of  fraud  and  misrepresentation.  As  a 
result,  fraud  cases  have  been  reduced  to  a  new  low  of  about  60 
a  month.  Refunds  obtained  by  settlement  and  judgment  amount 
to  approximately  $90,000.00  a  year. 

New  work  taken  on  by  this  bureau  consists  in  representing 
the  Welfare  Commissioner  in  hearings  before  the  Impartial  Hear- 
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ings  Board  and  the  State  Department  of  Social  Welfare  for  fair 
hearings  in  cases  involving  old  age  assistance.  The  latter  pro- 
cedure is  under  section  124-d  of  the  Public  Welfare  Law  and 
being  new  in  this  city  only  a  few  hearings  have  been  held. 

Claims  for  care  and  maintenance  in  City  hospitals  predicated 
upon  section  189  of  the  Lien  Law  have  decreased  in  the  past  year. 
The  courts  have  generally  upheld  the  City's  contentions  as  to 
the  obligations  imposed  by  this  law  and  payments  heretofore  re- 
sisted are  now  being  made  without  resort  to  litigation.  However, 
there  has  been  no  decrease  in  claims  for  hospitalization  based 
upon  assignments  executed  by  patients.  These  assignments  are 
made  by  patients  who  have  claims  for  personal  injuries  and 
provide  that  an  amount  equal  to  the  hospital  bill  shall  be  held  in 
trust  by  the  attorney  when  he  makes  a  collection,  and  paid  over 
to  the  City. 

For  reasons  difficult  to  comprehend,  many  attorneys  entirely 
disregard  the  obligation  imposed  upon  them  by  knowledge  of 
such  assignments  and  thereafter  feel  aggrieved  when  compelled 
to  pay  the  hospital  bill  from  their  own  funds.  The  law  concern- 
ing assignments  is  well  settled  and  rarely  permits  of  any  defense 
to  its  enforcement. 

The  patient's  attorneys  in  many  instances  advised  their  clients 
not  to  execute  assignments  to  secure  the  bills  of  city  hospitals. 
As  there  appeared  to  be  no  good  reason  for  such  refusals,  we 
advised  against  permitting  hospital  records  to  be  inspected  by 
such  attorneys  without  obtaining  an  order  of  the  court  on  notice. 
Both  Mr.  Justice  Wasservogel  of  the  First  Department  and  Mr. 
Justice  Stoddard  of  the  Second  Department  ordered  that  the  right 
of  inspection  be  conditioned  on  the  execution  of  the  assignment. 
As  a  result,  collections  in  such  cases  have  materially  increased. 

In  most  of  the  claims  for  hospitalization  a  substantial  item 
appears  for  surgical  services  rendered.  The  claim  therefore  is 
based  upon  the  reasonable  value  of  the  services  rendered,  the 
surgeon  performing  the  operation  receiving  no  compensation  for 
his  work.  In  the  past  this  item  has  been  disallowed  by  the  lower 
courts  in  many  cases  as  an  unrecoverable  charge.  Recently  the 
Appellate  Division  of  the  First  Department  in  a  per  curiam  de- 
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cision  held  that  such  charges  were  proper  and  legally  collectible. 
And  on  the  question  of  the  validity  of  assignments  executed  by 
patients,  the  court  had  this  to  say: 

"When  the  proceeds  of  the  settlement  were  paid  over 
to  defendant,  as  attorney  for  Charles  Pugh,  the  equitable  title 
of  the  City  of  New  York  for  the  amount  of  its  claim  ripened 
into  a  legal  title  and  defendant,  having  full  knowledge  of  the 
City's  interest,  was  obliged  to  pay  to  the  plaintiff  (Commis- 
sioner of  Hospitals)  the  sum  to  which  the  City  was  entitled." 
Goldwater,  as  Commissioner  of  Hospitals  v.  Abraham  M. 
Fisch,  261  A.  D.  226. 

In  Re:  Estate  of  Bridget  Fox,  Deceased,  Feb.  7,  1940,  the 
question  of  the  disposition  of  funds  on  deposit  in  the  form  of  a 
"Totten  Trust,"  i.  e.,  in  the  name  of  the  depositor  in  trust  for 
another,  was  again  at  issue.  The  City  had  incurred  considerable 
expense  in  the  care  and  maintenance  of  the  deceased  in  the  City 
Hospital.  Her  son,  Owen  E.  Fox,  as  administrator,  had  filed 
an  account  disclosing  the  estate  of  the  deceased  to  be  insolvent. 
However,  it  was  discovered  that  deceased  had  left  a  bank  account 
of  several  thousand  dollars  in  her  name  in  trust  for  Owen.  The 
City  contended,  in  the  circumstances,  that  the  deposit  was  avail- 
able as  an  estate  asset.  Mr.  Fox  asserted  that  the  form  of  the 
deposit  gave  him  the  right  to  the  proceeds  of  the  account  to  the 
exclusion  of  the  claims  of  creditors  of  his  mother's  estate.  It 
was  held  that  as  a  general  rule  the  proceeds  of  the  "Totten  Trust" 
are  not  an  asset  of  the  estate.  However,  as  in  this  case,  when 
the  trust  has  not  been  made  irrevocable  during  the  lifetime  of 
the  depositor,  the  proceeds  thereof  become  an  asset  of  the  estate 
to  the  extent  necessary  to  satisfy  the  claims  of  crditors. 

The  division  does  not  have  charge  of  all  judgments  rendered 
in  favor  of  the  City  but  only  those  that  are  obtained  by  its  trial 
assistants  and  judgments  and  orders  for  costs  in  which  the  City 
is  the  successful  party  as  defendant  or  respondent.  These  amount 
to  approximately  2,000  annually.  The  judgments  obtained  in 
the  division's  trial  work  during  1939  and  1940  are  largely  in 
excess  of  those  obtained  in  prior  years. 

There  are  now  pending  in  the  division's  files  approximately 
1,000  uncollected  claims  and  more  than  400  untried  actions.  The 
division's  staff  is  too  small  to  efficiently  dispose  of  the  great 
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volume  of  work  that  is  received  annually,  which  accounts  for 
this  accumulation.  One  or  two  more  trial  assistants  and  exam- 
iners would  in  all  probability  add  substantially  to  the  division's 
annual  collections. 

Collections  obtained  by  the  division: 

1939—  $120,693.00. 

1940—  114,411.16. 

CONTRACTS— Alvin  McKinley  Sylvester,  Assistant  in  Charge. 

(January  1,  1939-October  16,  1940). 
John  G.  Clancy,  Assistant  in  Charge. 

(October  17,  1940-December  31,  1940). 

The  activities  of  this  division  have  not,  as  its  official  title 
would  indicate,  been  limited  to  furnishing  opinions  and  advice 
with  regard  to  contracts  in  which  the  City  of  New  York  has 
been  interested,  or  the  trial  of  contract  actions  to  which  the  city 
has  been  a  party.  The  division  in  the  last  few  years  has  also 
been  instrumental  in  putting  an  end  to  the  slot  machine  and  pin 
game  evils.  (O'Ryan  v.  Mills  Novelty  Co.,  292  U.  S.  609;  Mills 
Novelty  Co.  v.  Sunderman,  266  N.  Y.  32;  Shapiro  v.  Moss,  245 
App.  Div.  835,  270  N.  Y.  609;  Times  Amusement  Corporation 
v.  Moss,  160  Misc.  930,  247  App.  Div.  771),  and  the  crane  ma- 
chine racket  {International  Mutoscope  Reel  Co.  Inc.,  v.  Valentine, 
247  App.  Div.  130,  271  N.  Y.  622.) 

In  the  past  two-year  period,  also  a  considerable  amount  of 
time  was  devoted  to  matters  in  the  field  of  criminal  law.  The 
Commissioners  of  Sanitation  and  Health  and  several  of  their 
aides  were  indicted  for  maintaining  a  public  nuisance  in  connec- 
tion with  garbage  disposal.  The  proceedings  resulting  in  a  dis- 
missal of  the  indictments  are  set  forth  supra,  pp.  10,  11. 

In  a  related  case  a  resident  of  Queens  applied  for  a  summons 
for  the  arrest  of  drivers  of  Sanitation  trucks  used  in  landfill 
operations  on  the  ground  that  they  were  violating  certain  provi- 
sions of  the  Sanitary  Code.  The  magistrate  having  refused  to 
take  any  action,  application  was  made  at  Special  Term  to  compel 
the  issuance  of  a  summons.  It  was  held  that  the  matter  being 
one  of  judicial  discretion  was  not  subject  to  control  by  mandamus. 
101  N.  Y.  L.  J.  904,  September  30,  1939. 
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Since  January  1,  1939  this  division  has  represented  the  City 
at  all  hearings  held  by  the  Comptroller,  pursuant  to  the  provisions 
of  §220  of  the  Labor  Law,  for  the  purpose  of  determining  whether 
laborers,  workmen  or  mechanics  employed  by  the  city  have  been 
paid  prevailing  rates  of  wages. 

The  proper  defense  of  the  city's  interest  in  these  proceed- 
ings requires  a  knowledge  of  more  than  152  different  trades  to 
which  the  provisions  of  the  Labor  Law  are  applicable,  as  well 
as  a  familiarity  with  the  operations  of  the  various  city  depart- 
ments with  the  operations  of  the  various  city  departments  in 
which  these  employees  perform  their  duties. 

Many  of  the  complaints  filed  with  the  Comptroller  seek  addi- 
tional compensation  for  large  groups  of  city  employees  and  include 
claims  which  date  back  for  many  years.  The  city,  therefore,  has 
a  tremendous  financial  stake  in  these  hearings.  To  illustrate : 
the  licensed  firemen  made  a  claim  for  an  increase  in  compensation 
from  $7.00  to  $9.00  per  day.  As  a  result  of  an  investigation 
conducted  by  this  office  we  succeeded  in  demonstrating  that  the 
prevailing  rate  in  the  city,  for  licensed  firemen  privately  employed, 
amounted  to  $6.66  per  day.  Since  there  are  950  licensed  firemen 
employed  by  the  city,  this  single  claim,  if  sustained,  would  have 
resulted  in  an  increase  in  the  city's  annual  payroll  of  more  than 
$450,000. 

During  1940  this  division  represented  the  city  at  fifteen  ses- 
sions before  the  Comptroller  on  prevailing  rate  of  wage  hearings. 
One  of  these  proceedings  was  that  of  the  radio  mechanics  in 
the  Police  Department  whose  claim  was  dismissed  because  they 
were  receiving  not  less  than  the  prevailing  rate  of  wage  paid  in 
private  industry.    No  appeal  was  taken  from  this  determination. 

There  are  at  present  thirty-five  proceedings  pending  before 
the  Comptroller  which  remain  undetermined  until  the  Court  of 
Appeals  passes  upon  the  issues  involved  in  Watson  v.  McGoldrick 
(involving  the  effect  of  continuity  of  city  employees'  employment 
in  determining  the  prevailing  rate  of  wage),  and  Heaney  v.  Mc- 
Goldrick (whether  the  procedure  employed  by  the  Comptroller 
in  conducting  prevailing  rate  of  wage  hearings  is  correct).  These 
cases  are  discussed  on  pp.  23,  24  of  this  report. 
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The  claimants  on  prevailing  rate  of  pay  hearings  are  asking 
for  increases  in  their  daily  pay,  which,  if  they  are  successful,  will 
cost  the  city  in  excess  of  $2,250,000  a  year. 

The  question  of  prevailing  rate  of  pay  is  of  great  concern 
to  various  municipalities  in  the  United  States  and  this  office  has 
had  numerous  inquiries  from  them  as  to  the  results  obtained  in 
these  cases. 

In  February,  1939,  the  contractor  for  the  foundations  of 
the  New  Criminal  Courts  Building  and  Jail,  which  is  being  con- 
structed under  the  jurisdiction  of  the  Department  of  Public 
Works,  was  declared  in  default.  A  completion  contract  was  sub- 
sequently awarded  under  which  the  foundations  for  this  new 
$19,000,000  structure  have  been  completed.  The  city  is  facing 
litigation  with  the  original  contractor  and  with  the  sureties  on 
its  bond.  Just  prior  to  the  declaration  of  default  and  continuously 
since  that  time  the  numerous  legal  aspects  of  this  complicated 
situation  have  been  handled  by  this  division  in  cooperation  with 
Commissioner  Huie  of  the  Department  of  Public  Works. 

As  the  result  of  an  investigation  by  the  Comptroller's  office 
and  the  Department  of  Investigation,  it  developed  that  there  had 
been  certain  irregularities  in  assessing  New  York  City  sales  taxes 
in  the  period  ending  December  31,  1937.  The  results  of  these 
investigations  were  not  conclusive  and  the  matter  was  referred 
to  this  division  for  further  action. 

Upon  further  investigation,  we  obtained  proof  of  irregulari- 
ties, and  in  one  case  which  has  been  closed,  obtained  a  payment 
from  a  taxpayer  of  $80,000.00.    Other  cases  are  still  pending. 

An  investigation  conducted  by  John  Harlan  Amen,  as  Special 
Assistant  Attorney  General,  into  paving  contracts  let  by  the  city, 
disclosed  that  a  combination  had  existed  among  paving  contrac- 
tors, which  had  resulted  in  increased  cost  to  the  city  on  its  paving 
and  highway  work.  After  these  paving  contractors  had  been 
indicted,  all  payments  due  to  .any  of  them,  from  the  city,  were 
held  up  until  the  matter  could  be  fully  investigated.  To  date  we 
have  obtained  restitution  of  approximately  $80,000  from  four 
contractors,  and  negotiations  are  being  conducted  with  the  others. 
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Some  of  the  cases  of  particular  interest  which  were  disposed 
of  during  the  past  two  years  were  the  following : 

Curran  v.  Board  of  Estimate.  This  was  a  proceeding  under 
Article  78  of  the  Civil  Practice  Act  to  restrain  various  city  officials 
from  entering  into  a  contract  for  architectural  services  with  a 
private  architect.  Section  683,  subdivision  4  of  the  Charter  as 
originally  adopted  made  it  the  duty  of  the  Commissioner  of 
Public  Works  to  employ  private  architects  for  all  architectural 
services  on  projects  involving  over  $100,000.  In  1937,  before 
the  Charter  took  effect,  the  section  was  amended  by  the  Legis- 
lature so  as  to  make  it  discretionary  rather  than  mandatory  with 
the  Commissioner  to  employ  private  architects.  This  was  the 
apparent  purpose  of  the  amendment  as  indicated  in  the  approval 
of  Mayor  LaGuardia  and  the  Governor.  However,  the  bill  con- 
tained an  additional  change  in  language,  for  the  law  as  adopted 
provided  that  the  Department  of  Public  Works  might  employ 
architects  "as  consultants."  Seizing  upon  these  two  words  in 
the  amended  law,  the  petitioner  sought  to  restrain  the  award  of 
a  contract  to  an  outside  architect  except  for  advisory  services. 
The  city  submitted  the  affidavits  of  a  large  number  of  outstand- 
ing architects  who  testified  that  the  word  "consultant"  is  a  word 
of  art  in  their  profession,  broad  enough  to  include  the  prepara- 
tion of  complete  plans  and  specifications  and  the  supervision  of 
construction,  and  not  limited,  as  petitioner  contended,  to  one  who 
merely  gives  advice.  Mr.  Justice  Miller  at  Special  Term  held 
with  the  city  and  denied  the  motion,  173  Misc.  1022.  This  deci- 
sion was  affirmed  by  the  Appellate  Division,  259  App.  Div.  712, 
and  leave  to  appeal  to  the  Court  of  Appeals  was  denied,  259 
App.  Div.  813. 

Taylor-Fichter  v.  City;  D.  M.  W.  Contracting  Co.  v.  Board 
of  Education.  These  cases  raised,  for  the  first  time,  the  con- 
struction and  interpretation  of  §220  (3)  of  the  Labor  Law  re- 
quiring the  Comptroller  to  insert  in  all  city  contracts  a  schedule 
of  prevailing  wages  "to  be  paid"  on  the  job.  After  the  award 
of  bids  and  during  construction  work,  the  prevailing  rates  of 
wages  for  certain  classes  of  labor  were  increased.  Plaintiffs 
sought  to  recover  from  the  city  amounts  in  excess  of  $98,000 
representing  increased  wages  paid  to  workmen. 
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The  city  argued  that  the  schedule  of  wages  merely  stated 
the  rates  prevailing  as  of  the  time  of  bidding  and  that  there  was 
no  representation  as  to  the  wages  to  be  paid  during  the  life  of 
the  job.  Mr.  Justice  Shientag  upheld  the  City's  position  and 
dismissed  the  complaint.  101  N.  Y.  L.  J.  2434,  May  26,  1939. 
The  dismissal  of  the  complaint  was  affirmed  by  the  Appellate 
Division,  259  App.  Div.  865,  and  the  Court  of  Appeals  denied 
an  application  for  leave  to  appeal  to  that  court,  284  N.  Y.  822. 
This  decision  was  followed  by  Mr.  Justice  Johnson  in  dismissing 
the  complaint  in  the  D.  M.  IV.  Contracting  Co.  case,  affirmed  259 
App.  Div.  1081. 

This  case  also  involved  another  proposition  of  law  which 
had  not  previously  been  decided.  The  contracts  in  question  con- 
tained the  usual  provisions  found  in  Board  of  Education  and  city 
contracts  to  the  effect  that  the  receipt  of  the  final  payment  under 
the  contract  shall  constitute  a  release  of  all  claims  of  the  con- 
tractor. Because  of  this  provision  the  contractor  refused  to  take 
down  the  undisputed  final  payment.  On  the  trial  plaintiff  sought 
to  recover  interest  on  the  amounts  of  the  final  payments,  claim- 
ing that  a  deposit  in  court  was  necessary  to  prevent  the  accrual 
of  interest  on  the  claim.  The  courts  sustained  the  defendant's 
arguments  that  the  tender  of  the  undisputed  final  payments  though 
accompanied  with  the  contractual  proviso  that  the  acceptance 
thereof  would  constitute  a  release,  was  a  contractual  tender  suffi- 
cient to  prevent  the  accrual  of  interest. 

The  case  involved  $90,000.00.  Not  only  was  this  sum  saved 
by  the  decision  in  the  case  but  since  both  propositions,  of  law 
will  recur  under  both  city  and  Education  contracts,  the  decision 
will  be  of  permanent  value. 

Neprock  Realty  v.  Board  of  Education.  This  was  a  tax- 
payer's action  to  enjoin  the  Board  of  Education  from  carrying 
out  a  contract  for  the  furnishing  of  equipment  for  stores  in  the 
Central  High  School  of  Needle  Trades  on  the  ground  that  the 
low  bidder  should  have  been  awarded  the  contract. 

The  Education  Law,  §875,  subdivision  8,  under  which  the 
contract  was  awarded,  provides  that  the  contract  shall  be  awarded 
to  the  "lowest  responsible  bidder."    The  court  sustained  the 
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board's  rejection  of  the  low  bid  holding  that  in  determining  who 
was  the  lowest  responsible  bidder,  the  board  was  not  limited  to 
an  inquiry  as  to  the  financial  qualifications  of  the  bidder  but 
might  also  consider  his  plant  facilities,  background,  previous  ex- 
perience and  integrity.   102  N.  Y.  L.  J.  1834,  November  28,  1939. 

Wolff  v.  City  of  New  York.  This  was  a  test  case.  Plaintiff 
was  the  assignee  of  one  Shea  who  acted  as  an  Inspector  of  Elec- 
tions in  the  City  of  New  York  in  the  election  of  1939  and  had 
admittedly  earned  $41,  which  sum  he  assigned  to  the  plaintiff  in 
consideration  of  a  payment  of  $37.00.  The  city  refused  to  pay 
the  plaintiff's  claim  on  the  ground  that  the  purchase  of  the  $41 
claim  for  $37  constituted  a  violation  of  the  Banking  Law,  §§355, 
357  and  358.  This  was  the  first  case  decided  under  these  sections 
of  the  Banking  Law.  The  trial  court  found  for  the  plaintiff,  but 
on  appeal  the  Appellate  Term,  Second  Department,  reversed  the 
judgment  and  dismissed  the  complaint.  104  N.  Y.  L.  J.  1280, 
October  26,  1940. 

The  purpose  of  the  litigation  which  has  been  accomplished 
is  to  eliminate  and  prohibit  usurious  discounting  of  city  em- 
ployees' wages  or  other  compensation. 

John  Kennedy  &  Co.,  Inc.,  v.  City  of  New  York  and  New 
York  World's  Fair.  This  case  presented  a  case  of  first  instance. 
Plaintiff,  who  had  a  building  construction  contract  with  a  lessee 
at  the  World's  Fair,  sought  to  establish  a  mechanic's  lien  against 
(1)  the  building  constructed  for  the  lessee  on  city-owned  prop- 
erty (Flushing  Meadows  Park),  as  well  as  (2)  the  land  itself. 
The  theory  of  the  action  was  that  by  permitting  the  World's  Fair 
Corporation  to  use  city-owned  property,  the  city  had  given  its 
consent  to  the  establishment  of  such  liens.  After  trial,  the  Special 
Term  of  the  Supreme  Court,  Queens  County,  held  that  the  con- 
tractor had  a  valid  lien.  However,  on  appeal  the  Appellate  Divi- 
sion of  the  Second  Department,  unanimously  reversed  the  judg- 
ment, holding  that  no  mechanic's  lien  may  be  established  against 
city-owned  property.  260  App.  386.  The  holding  is  very 
broad  establishing  a  rule  that  whatever  the  use  of  the  improve- 
ment on  city-owned  property  may  be,  no  lien  may  be  asserted 
against  the  city-owned  land.  The  case  has  been  appealed  to  the 
Court  of  Appeals,  but  no  decision  has  been  had  as  yet. 
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Almirall  v.  City  of  New  York.  There  were  two  cases  pend- 
ing, one  in  the  principal  amount  of  $438,855.97  and  the  other  in 
the  principal  amount  of  $278,498.79  with  interest.  The  proceed- 
ing upon  which  the  actions  were  begun,  go  back  to  1906  when 
the  Borough  President  of  Brooklyn  entered  into  a  contract  with 
Raymond  V.  Almirall  to  prepare  plans  and  specifications  for  the 
construction  of  a  central  library  building  to  be  located  at  Flatbush 
Avenue  and  Eastern  Parkway  opposite  the  entrance  to  Prospect 
Park. 

During  the  many  years,  the  question  of  construction  of  the 
central  library  building  became  a  political  football  and  during 
campaign  times  when  candidates  for  Borough  President  had  no 
other  issue  they  would  make  the  central  library  building  an  issue 
and  promise  construction  thereof.  Suffice  it  to  say,  that  up  to 
1934,  no  building  was  constructed,  although  from  time  to  time 
contracts  were  let  for  partial  construction.  The  last  contract  was 
let  in  December  of  1929. 

At  the  time  of  the  making  of  the  contract  with  the  archi- 
tects, it  was  estimated  that  the  building  would  cost  under  $5,000,- 
000  and  the  architect's  fees  were  based  on  that  estimate  cost. 
During  the  years  price  of  labor  and  materials  went  up  and  in 
1922,  engineers  of  the  Board  of  Estimate  reported  that  the  com- 
pletion of  the  building  at  that  time  would  cost  $10,440,100,  exclu- 
sive of  the  architect's  fees. 

In  1934,  the  new  administration  under  Borough  President 
Ingersoll  decided  to  construct  the  central  library  building.  The 
plans  drawn  by  Almirall  were  out-dated  and  out-moded.  There- 
fore, the  plans  were  discarded,  new  architects  were  retained  and 
the  central  library  building  was  completed  and  will  be  opened 
very  shortly. 

Under  the  plaintiff's  interpretation  of  the  contract,  it  is 
claimed  that  the  architect  became  entitled  to  his  fee  based  on 
the  figure  of  $10,440,100.  It  was  claimed  that  other  sums  were 
due  to  the  architect.  It  was  determined  that  there  was  left  unpaid 
to  the  architect  and  concededly  due,  the  sum  of  $97,861.32. 

In  view  of  the  very  serious  legal  questions  involved  with 
respect  to  the  liability  of  the  city  to  pay  the  architects  his  fees 
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in  accordance  with  the  new  figure  submitted  by  the  Board  of 
Estimate,  it  was  determined  that  it  would  serve  the  best  interest 
of  the  city  to  settle  the  case.  The  figure  of  settlement  agreed 
upon  including  the  amount  concededly  due,  was  $100,000.00. 

City  of  New  York  and  William  Hodson  v.  State  Department 
of  Social  Welfare.  Two  proceedings  were  brought  by  the  City 
of  New  York  and  William  Hodson,  Commissioner  of  Welfare 
of  the  City  v.  State  Department  of  Social  Welfare  to  compel  re- 
imbursement of  various  items  of  monies  expended  in  the  adminis- 
tration of  home  relief.  Only  one  of  the  proceedings  is  being 
actively  presented,  the  other  waiting  upon  the  outcome  of  the 
first  proceeding.  This  proceeding  will  serve  as  a  test  as  to  the 
rights  of  the  City  of  New  York  for  reimbursement.  If  successful, 
other  proceedings  will  be  brought  and  such  proceedings  are 
now  being  prepared.  The  total  difference  to  the  city  will  amount 
m  about  $1,000,000  per  year. 

In  two  important  cases  the  judgments  obtanied  by  the  city 
have  been  upheld  on  appeal.  In  McGovern  v.  City  of  New  York, 
plaintiff,  the  contractor  for  the  plumbing  work  for  Rikers  Island 
Penitentiary,  had  demanded  $290,738  damages  for  wrongful  ter- 
mination of  his  contract.  Judgment  was  directed  in  favor  of 
the  city,  which  was  also  awarded  judgment  for  $66,533  on  its 
counterclaim  for  liquidated  damages  for  delay  in  completion  of 
the  work.  This  judgment  was  unanimously  affirmed  and  leave 
to  appeal  was  denied.  258  App.  Div.  862,  958  ;  282  N.  Y.  811. 

Similar  success  attended  our  efforts  in  the  case  of  Oakdale 
Construction  Co.  v.  City  of  New  York,  an  action  to  recover 
$1,720,000  for  alleged  misrepresentation  of  subsoil  conditions  in 
connection  with  the  construction  of  a  section  of  the  Independent 
subway.  The  judgment  which  was  rendered  in  favor  of  the  city 
was  affirmed  on  appeal,  and  leave  to  appeal  was  denied.  256  App. 
Div.  972,  281  N.  Y.  888. 

FRANCHISES — Herman  Horowitz,  Assistant  in  Charge. 
Buses 

1.    One-way  Avenues. 

Reference  was  made  in  the  1938  annual  report,  p.  17,  to  the 
decision  in  Matter  of  Eighth  Avenue  Coach  Co.  v.  City  of  New 
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York,  in  which  it  was  held  that  the  Police  Commissioner  was 
without  power  to  designate  Eighth  and  Ninth  Avenues  as  one-way- 
thoroughfares,  in  view  of  the  outstanding  franchises  for  bus 
operation  on  these  avenues.  The  Appellate  Division  affirmed  the 
decision  below,  without  opinion,  259  App.  Div.  870  (1st  Dept., 
1940),  but  granted  leave  to  carry  the  case  to  the  Court  of  Ap- 
peals where  the  case  will  be  argued  shortly. 

2.    Interstate  Buses. 

(a)  Traffic  Regulations.  For  years  the  increasing  number 
of  interstate  buses  operating  on  the  City's  most  congested  streets 
has  been  a  source  of  concern  to  City  officials.  Much  of  the  diffi- 
culty centers  about  existing  terminals  which  are  poorly  located, 
improperly  designed  and  overcrowded.  The  Mayor  designated  a 
committee,  consisting  of  the  Borough  President  of  Manhattan, 
the  Police  Commissioner,  City  Planning  Commission,  Director  of 
Franchises  of  the  Board  of  Estimate  and  the  Corporation  Counsel 
to  study  the  whole  interstate  bus  problem.  After  numerous  meet- 
ings and  negotiations  with  the  industry,  the  committee  prepared 
a  report  setting  forth  various  recommendations  the  result  of  which 
would  be  to  limit  the  number  of  streets  upon  which  the  interstate 
buses  may  operate.  This  is  of  particular  importance  in  the 
midtown  area,  where  the  committee  suggested  that  no  interstate 
bus  be  permitted  to  operate  west  of  Eighth  Avenue. 

By  the  summer  of  1940  most  of  the  bus  industry  agreed  to 
comply  with  the  regulations  suggested  by  the  committee  and  en- 
tered into  contracts  to  operate  from  a  large,  modern  union  termi- 
nal which  would  connect  with  the  approach  to  the  Lincoln  Tunnel 
by  means  of  an  underground  connection,  thus  removing  most  of 
the  buses  from  the  City  streets  entirely.  Since  one  of  the  operators 
insisted  on  questioning  the  authority  of  the  Police  Commissioner 
to  promulgate  the  regulations  as  suggested  in  the  report  of  the 
Mayor's  committee,  the  new  regulations  were  promulgated  in 
July,  1940.  In  addition  to  one  bus  operating  system,  several 
owners  of  terminals  in  the  portion  of  the  midtown  area,  from 
which  interurban  buses  are  excluded  by  the  new  regulations,  com- 
menced actions  to  enjoin  the  enforcement  of  the  regulations. 
Plaintiff's  application  for  a  temporary  injunction  was  denied  and 
the  Police  Commissioner's  motion  to  consolidate  the  actions  was 
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granted.  (104  N.  Y.  L.  J.  1367,  Nov.  1,  1940.)  An  appeal  was 
taken  to  the  Appellate  Division  but  the  consolidated  action  went 
to  trial  before  the  decision  of  the  Appellate  Division  was  rendered. 
After  a  lengthy  trial,  extending  over  a  period  of  three  months, 
a  decision  was  rendered  holding  that  the  Police  Commissioner 
did  not  have  the  power  to  promulgate  the  bus  regulations.  (Bus 
Depot  Holding  Corp.,  et  al.,  v.  Valentine,  105  N.  Y.  L.  J.  762, 
Feb.  19,  1941.)    An  early  appeal  is  planned. 

(b)  Fees.  In  1938  this  division  drafted  a  resolution  impos- 
ing fees  on  interstate  carriers  which  was  adopted  by  the  Board 
of  Estimate  and  sustained  by  Special  Term,  the  Appellate  Divi- 
sion and  the  Court  of  Appeals.  (Flying  Eagle  v.  City,  257  App. 
Div.  812,  281  N.  Y.  809  [1939]).'  It  was  held  that  the  City 
may  require  interstate  omnibuses  to  pay  their  own  way  and  that 
the  fees  charged  are  not  in  violation  of  the  commerce  clause  of 
the  federal  constitution.  The  effect  of  the  decision  is  also  to 
sustain  a  second  resolution  of  the  Board  covering  charter  vehicles. 
As  a  result  the  City  will  derive  a  revenue  of  approximately 
8100,000  a  year  from  interstate  omnibuses. 

(c)  ICC  Proceedings.  A  number  of  companies  applied  to 
the  Interstate  Commerce  Commission  for  certificates  of  conveni- 
ence and  necessity  to  authorize  new  operations  into  the  City.  This 
division  appeared  in  opposition  and  participated  in  extensive  hear- 
ings, presenting  complete  testimony,  including  motion  pictures, 
concerning  local  traffic  and  terminal  conditions.  All  but  one  of 
the  applications  were  denied  by  the  hearing  examiner.  Our  sug- 
gestion that  no  routes  be  fixed  within  the  City  by  the  ICC  was 
accepted. 

We  successfully  opposed  five  separate  applications  for  ICC 
certificates  to  the  World's  Fair  for  the  reason  that  the  contem- 
plated operations  were  local  operations  thinly  disguised  and  should 
therefore  be  covered  by  City  franchise. 

Another  series  of  applications,  known  as  the  Lincoln  Tunnel 
cases,  involved  applications  for  certificates  of  convenience  and 
necessity  under  the  so-called  "grandfather  clause."  It  was  claimed 
that  most  of  the  fifteen  applicants  had  been  operating  long  prior 
to  the  enactment  of  the  Federal  Motor  Carrier  Act,  1935,  and 
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were  therefore  entitled  to  certificates  as  of  right.  Our  request 
that  the  ICC  fix  no  routes  within  the  City  was  granted.  As  a 
result  the  City  will  be  free,  so  far  as  the  ICC  is  concerned,  to 
proceed  with  the  new  terminal  and  regulation  program  discussed 
above. 

3.    Queens  Mortorization. 

(a)  Zone  D.  In  1938  we  reported  that  a  franchise  for  Zone 
D,  the  one  remaining  area  in  which  there  was  unfranchised  opera- 
tion, had  been  awarded  to  North  Shore  Bus  Co.  In  the  hope  of 
perpetuating  the  illegal  operation  of  these  routes  by  Bee  Line,  Inc., 
four  actions  and  proceedings  were  instituted  in  which  eight  sep- 
arate applications  for  temporary  injunctions  and  stays  were  made. 
(Loos  v.  City,  et  al.,  Sup.  Ct.  Queens  Co.,  170  Misc.  14  and  104, 
257  App.  Div.  219;  Loos  v.  City,  et  at.,  Sup.  Ct.  New  York  Co., 
101  N.  Y.  L.  J.  2055 ;  Bee  Line,  Inc.,  v.  Transit  Commission, 
et  al.,  101  N.  Y.  L.  J.  2055  ;  Dalrymple  v.  Transit  Commission, 
et  al.,  ref.  to  App.  Div.  [not  reported].)  These,  together  with 
four  related  actions,  provided  six  full  months  of  litigation.  When, 
on  May  22,  1939,  the  North  Shore  buses  were  ready  they  com- 
menced operation  and  have  been  rolling  ever  since.  On  May 
22nd,  Bee  Line,  Inc.,  vehicles  were  removed  from  the  streets 
with  the  aid  of  a  temporary  injunction  supplemented  by  the  Police 
Department.    (City  v.  Bee  Line,  Inc.,  101  N.  Y.  L.  J.  2547.) 

A  number  of  important  legal  questions  were  settled  in  one 
of  the  actions  (Loos  v.  City,  et  al.,  Sup.  Ct.  Queens  Co.,  supra). 
For  the  first  time  the  Board  of  Estimate  awarded  a  form  of  grant 
known  as  a  "terminable  permit"  authorizing  the  City  to  recapture 
at  any  time  on  thirty  days'  notice.  The  fixing  of  a  maximum 
term  (10  years)  was  attacked  on  the  ground  that  the  provisions 
of  the  Transportation  Corporations  Law  creating  terminable  per- 
mits require  a  perpetual  term.  The  propriety  of  limiting  a  ter- 
minable permit  to  a  period  of  years  was  sustained. 

Another  important  principle  established  was  that  the  minutes 
of  the  Board  of  Estimate  on  legislative  matters  are  conclusive 
and  not  subject  to  collateral  attack.  The  Appellate  Division  held 
that  a  city-wide  newspaper,  though  distributed  in  all  boroughs, 
is  published  only  in  the  borough  in  which  it  is  printed  and  first 
offered  to  the  public,  and  that  franchise  notices  of  hearing  must 
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therefore  appear  in  newspapers  printed  and  first  offered  in  the 
borough  affected  by  the  franchise.  Although  it  was  found  that 
the  City's  first  notices  had  not  been  properly  published,  this  had 
been  remedied  months  before  this  decision,  in  a  substituted  grant. 

A  group  of  Bee  Line  employees,  many  of  whom  were  strike- 
breakers, sued,  claiming  that  they,  and  not  the  workers  who  had 
been  obliged  to  strike  to  protect  their  right  of  collective  bargain- 
ing, were  the  employee-beneficiaries  named  in  the  North  Shore 
franchise.  In  the  first  action  (Caine  v.  City,  et  al.,  101  N.  Y.  L.  J. 
2159)  the  complaint  was  dismissed  on  motion,  while  in  the  second 
(Acierno  v.  North  Shore,  et  al.,  102  N.  Y.  L.  J.  1721)  judgment 
was  granted  dismissing  the  complaint  on  the  merits  after  trial. 
An  appeal  is  now  pending  from  the  latter  determination. 

(b)  Steinway  Lines.  The  last  surviving  trolley  operation 
in  Queens  was  the  Steinway  Line.  During  the  year  a  bus  fran- 
chise was  prepared,  and  granted  by  the  Board  of  Estimate,  tax 
arrears  were  compromised  for  $161,000,  and  the  perpetual  trolley 
franchises  surrendered. 

4.  Bridge  Tolls.  In  Green  Bus  Lines,  Inc.,  v.  New  York 
City  Parkway  Authority,  the  bus  company  sought  to  restrain  the 
Authority  from  charging  tolls  for  the  use  of  the  Cross  Bay  Park- 
way bridge  by  the  company's  franchised  buses,  on  the  ground 
that  such  imposts  were  in  violation  of  the  franchise  which  the 
City  had  granted.  An  important  question  of  police  power  is 
involved.  A  motion  was  made  for  a  temporary  injunction  but 
withdrawn  after  argument.  Motions  for  judgment  on  the  plead- 
ings were  presented  in  October,  1939.  Before  a  decision  was 
rendered,  a  settlement  was  consummated  pursuant  to  which  the 
company  agreed  to  pay  the  tolls. 

5.  Courtesy  Buses.  During  the  past  decade  the  number  of 
so-called  "courtesy"  bus  operations  has  increased  enormously. 
Apartment  house  owners,  real  estate  developers  and  employers 
have  all  inaugurated  special  bus  service  without  obtaining  the 
consent  of  the  City.  A  survey  was  made  of  all  of  these  opera- 
tions and  a  plan  devised  whereby  they  can  be  regulated  and  com- 
pensation paid  for  the  use  of  the  City's  streets. 
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Railroad  Matters 

1.  Atlantic  Avenue  Elimination.  In  1938  the  Transit  Com- 
mission approved  a  modified  enlarged  plan  for  the  elimination 
of  grade  crossings  by  the  depression  of  the  Long  Island  Railroad 
tracks  from  East  New  York  to  Jamaica,  a  project  which  will  cost 
approximately  $23,000,000.  In  1939  the  Transit  Commission 
order  was  amended  by  providing  for  "incidental  improvements" 
as  authorized  by  the  new  Grade  Crossing  Elimination  Act  (L. 
1939,  ch.  289). 

The  propriety  of  the  elimination  plan  was  attacked  by  the 
owner  of  a  coal  yard  served  by  a  side  track  connected  to  the  rail- 
road, who  claimed  that  the  City  and  not  the  State  should  bear 
the  cost.  An  application  for  a  temporary  injunction  to  restrain 
the  prosecution  of  any  elimination  work  was  successfully  opposed 
(Reimer  v.  Fullen,  et  al.,  174  Misc.  54).  The  same  property 
owner  appealed  from  the  Transit  Commission's  final  elimination 
orders  to  the  Appellate  Division,  Second  Department,  where  the 
orders  were  sustained  (259  App.  Div.  919  [2nd  Dept.,  1940]). 
The  Court  of  Appeals  granted  leave  to  appeal. 

Hearings  were  started  in  connection  with  the  claims  of  four 
utility  companies  that  the  cost  of  relocating  their  street  structures 
made  necessary  by  the  elimination  project  should  be  borne  by 
the  State. 

2.  Third  Avenue  Railway  System. 

(a)  Trolley  Compensation.  Several  companies  in  the  Third 
Avenue  System  enjoyed  22  franchises  which  provided  for  an 
adjustment  of  compensation  at  the  termination  of  the  first  25- 
year  term  which  ended  at  various  times  between  1922  and  1936. 
Negotiations  which  had  started  in  1937  finally  led  to  new  agree- 
ments in  1939  increasing  the  payments  to  be  made  to  the  City 
by  about  $40,000  per  year.  The  sum  of  $45,000  was  accepted 
by  the  City  in  settlement  of  additional  compensation  prior  to 
October,  1938.  The  Comptroller,  the  Franchise  Bureau  of  the 
Board  of  Estimate  and  this  division  represented  the  City  in  these 
negotiations. 


56 


Because  of  the  complicated  inter-company  relations  within 
the  System,  as  a  result  of  which  a  number  of  the  companies 
operate  on  tracks  which  do  not  belong  to  them,  it  was  felt  that 
a  careful  examination  should  be  made  of  the  companies'  method 
of  computing  compensation  payable  under  the  respective  fran- 
chises. It  was  discovered  that  the  City  had  not  been  receiving 
all  payments  prescribed.  Negotiations  ensued  and  an  additional 
SI  7,300  was  obtained  for  past  delinquencies  plus  increased  annual 
income  in  the  future. 

(b)  Motorization.  The  System  operates  about  100  miles  of 
trolley  lines  in  the  boroughs  of  Manhattan  and  the  Bronx.  The 
presence  of  trolleys  on  crowded  City  thoroughfares  has  long  been 
recognized  as  an  anachronism.  After  long  negotiations  contracts 
were  entered  into  for  the  motorization  of  the  entire  System  as  well 
as  the  surrender  of  numerous  perpetual  trolley  franchises  which 
were  replaced  by  grants  for  a  limited  term  of  years.  Particular 
attention  was  given  by  the  Law  Department  to  the  tax  problems 
arising  under  the  motorization  contracts.  As  a  result  of  our 
efforts,  the  loss  of  taxes  to  the  City  under  the  motorization  plan 
will  be  kept  to  a  minimum.  The  System  has  commenced  an 
action  against  its  security  holders  to  determine  that  it  has  the 
power  to  substitute  omnibus  for  trolley  franchises. 

3.  New  York  Central  R.  R.  Co.  v.  Fullen,  et  al.  (238th  St.), 
257  App.  Div.  937,  281  N.  Y.  886  (1939).  The  structure  carry- 
ing East  238th  Street  across  the  Bronx  River  Valley  over  the 
rights  of  way  of  the  New  York  Central  and  the  New  Haven 
Railroads,  had  already  been  the  subject  of  three  appeals  to  the 
Court  of  Appeals.  In  the  present  proceeding  the  railroads  sought, 
without  success,  to  avoid  sharing  the  cost  of  the  easterly  bridge 
approach  by  means  of  a  certiorari  contesting  the  Transit  Com- 
mission's order  on  the  final  accounting.  Their  claim  was  rejected 
by  the  Appellate  Division  and  the  Court  of  Appeals  refused  to 
entertain  an  appeal. 

4.  Mid  town  Highway — Queens.  An  agreement  was  nego- 
tiated with  the  Long  Island  Railroad  whereby  the  Company  agreed 
to  pay  S90,000  in  settlement  of  any  claims  the  City  might  have 
under  the  Railroad  Law  to  require  the  company  to  share  the 
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cost  of  these  crossings.  The  City  will  therefore  be  able  to  pro- 
ceed at  once  with  this  important  improvement  which  otherwise 
would  have  been  delayed  by  several  years  of  litigation. 

5.  Paving  Claims.  As  a  result  of  actions  and  settlement 
negotiations  more  than  $25,000  was  collected  on  account  of  various 
paving  claims  during  1939  and  1940. 

Rate  and  Related  Proceedings 

1.  Gas. 

(a)  Brooklyn  Union  Gas  Co.  In  the  early  part  of  1938  the 
company  sought  rate  increases  amounting  to  about  $1,500,000 
a  year.  Hearings  have  been  held  ever  since  and  the  record  now 
comes  to  some  6,321  pages  of  testimony  and  260  exhibits.  The 
increased  rate  schedules  have  been  and  still  are  suspended. 

(b)  Queens  Borough  Gas  &  Electric  Co.  The  Mayor  filed 
a  complaint  with  the  Public  Service  Commission  in  respect  to  the 
rate  increases  which  the  company  sought.  A  rate  proceeding 
ensued.  The  Commission  had  indicated,  in  the  1938  case,  that 
the  company  was  not  obtaining  an  adequate  return  on  its  gas 
property  investment.  We  argued  that  if  the  company  were  en- 
titled to  rate  increases  these  should  be  borne  by  its  own  sub- 
sidiaries, its  largest  customers,  and  by  the  consumers  in  Nassau 
where,  because  of  the  suburban  character  of  the  territory,  the 
company's  costs  are  necessarily  higher.  In  February,  1940,  the 
Public  Service  Commission  handed  down  an  opinion  requiring 
the  company  to  submit  further  proof.  Thereafter  further  hear- 
ings were  held  and  briefs  submitted.  A  decision  has  not  yet 
been  rendered. 

2.  Telephone 

In  1938,  as  a  result  of  a  complaint,  the  Public  Service  Com- 
mission undertook  an  investigation  of  toll  rates  in  the  thirty-cent 
zone  with  regard  to  all  telephone  companies  throughout  the  State. 
Hearings  continued  into  1939  when  a  decision  was  rendered  in- 
creasing the  time  allowed  in  the  initial  period  and  reducing  the 
overtime  charge  on  thirty-cent  calls.  The  Commission  estimates 
the  saving  to  telephone  users  throughout  the  State  will  be  about 
$200,000  a  year. 
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We  endeavored  to  broaden  the  proceeding  so  as  to  require 
the  New  York  Telephone  Company  to  reduce  its  intrastate  tolls 
to  the  level  of  interstate  charges  for  similar  distances  but  the 
Commission  refused  to  go  into  the  matter  in  this  proceeding. 
However,  as  a  result  of  negotiations,  the  New  York  Telephone 
Company  agreed  to  reduce  its  intrastate  toll  rates  as  of  October 
1,  1940,  so  as  to  effectuate  savings  to  subscribers  amounting  to 
approximately  $700,000  a  year. 

3.    Burglar  Alarm  Service 

The  Public  Service  Commission,  on  its  own  motion,  insti- 
tuted a  proceeding  to  determine  whether  the  regulation  of  the 
Holmes  Electric  Protective  Company,  a  corporation  engaged  in 
burglar  alarm  and  similar  services,  came  under  the  Commission's 
jurisdiction.  The  rates  charged  by  this  company  have  never  been 
subjected  to  public  regulation.  This  division  attended  the  hear- 
ings held  by  the  Commission  and  submitted  briefs  in  support  of 
the  contention  that  the  Commission  had  ample  authority  to  regu- 
late the  company.  However,  the  Commission  decided  that  it  was 
without  authority.    The  City's  petition  for  rehearing  was  denied. 

Hydrant  Rentals. 

Since  1934  a  controversy  has  existed  between  the  City  and 
the  New  York  Water  Service  Corporation  concerning  the  rates 
to  be  paid  by  the  City  for  fire  hydrant  services  furnished  in  the 
company's  Woodhaven  area.  Prior  to  1934  the  City  had  been 
paying  at  the  rate  of  $32.50  per  hydrant  per  annum.  This  rate 
was  reduced  to  $18.50  per  hydrant  per  annum  which  the  company 
refused  to  accept,  claiming  instead  that  it  was  entitled  to  be  paid 
at  a  $50  per  hydrant  per  annum  rate.  The  company  commenced 
an  action  in  1935  to  recover  at  this  rate  but  discontinued  it  over 
the  City's  strenuous  objection  on  the  eve  of  trial  (94  N.  Y.  L.  J. 
2124,  Nov.  29,  1935). 

In  1936  the  Court  of  Appeals  in  City  of  New  York  v.  N.  Y. 
Water  Service  Corp.,  274  N.  Y.  100,  sustained  orders  below  re- 
quiring the  company  to  strengthen  its  distribution  system  in  the 
Woodhaven  area  so  as  to  furnish  an  adequate  supply  of  water 
for  fire  protection  service.    In  compliance  with  this  order,  the 
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company  spent  over  $400,000,  completing  the  task  in  1937.  As  a 
result  of  this  expenditure,  the  company  claimed  that  it  was  en- 
titled to  receive  an  even  higher  hydrant  rate  from  the  City. 

As  a  result  of  lengthy  negotiations,  this  controversy  was 
finally  settled  in  1940.  For  the  years  1934  through  1937,  the 
company  accepted  the  $18.50  rate  offered  by  the  City.  For  the 
succeding  period,  the  City  agreed  to  pay  the  company  at  the 
rate  of  $25  per  hydrant  per  annum.  This  settlement  represents  a 
saving  for  the  years  1934  through  1937  alone  of  some  $176,000.00. 

Special  Franchise  Taxes 

Some  time  ago  we  discovered  that  one  of  the  utility  com- 
panies was  receiving  excess  deductions  under  credits  issued  pur- 
suant to  §48  of  the  Tax  Law  which  entitles  a  utility  company 
to  a  deduction  of  compensation  payments  to  the  City  against  its 
annual  special  franchise  taxes.  As  a  result,  a  comprehensive 
examination  was  made  of  the  franchises  of  twelve  companies  and 
their  right  to  §48  credits.  In  several  instances  these  credits  were 
reduced.  It  was  also  found  that  one  company  had  been  operating 
under  a  franchise  that  had  long  since  expired  without  paying  all 
of  the  rather  small  compensation  fixed  forty  years  ago.  A  new 
contract  substantially  increasing  the  annual  payments  to  the  City 
was  negotiated  with  this  company  and  executed  by  the  Commis- 
sioner of  Public  Works  after  it  had  been  approved  by  the  Board 
of  Estimate. 

Subsurjace  Structures 

1.  Sidewalk  Vaults.  Some  time  ago  this  division  took  over 
several  hundred  small  claims  against  property  owners  for  main- 
tenance, without  permits,  of  sidewalk  vaults  in  the  Borough  of 
Manhattan.  Recent  additions  brought  the  total  of  these  vault 
claims  to  almost  a  thousand.  During  1939  the  procedure  for 
handling  this  volume  of  business  was  completely  revised  with 
the  result  that  almost  one-half  of  the  claims  was  disposed  of. 
The  total  of  collections  from  this  source  during  1939  and  1940 
amounted  to  approximately  $61,000. 

2.  Refrigeration  Pipes.  In  1911  and  1916  the  City  granted 
two  franchises  to  Conron  Bros.  Company  to  maintain  refrigera- 
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tion  pipes  in  the  streets.  Some  time  ago  we  discovered  that  for 
about  twenty  years  the  grantee  had  not  been  making  all  of  the 
payments  required  by  the  franchises.  Most  of  the  company's 
old  records  had  been  lost  or  destroyed  and  the  possible  defenses 
to  a  lawsuit  by  the  City  were  many.  After  long  negotiations  we 
agreed  to  accept  $30,000,  the  face  amount  of  the  City's  maximum 
claim  for  unpaid  compensation,  in  full  settlement. 

Street  Fairs 

As  a  result  of  investigations  conducted  by  this  division  in 
connection  with  the  request  for  an  opinion  involving  permits  for 
street  fairs,  it  was  discovered  that  the  procedure  for  authorizing 
street  permits  varied  in  the  several  boroughs  and  that  the  City 
was  not  adequately  protected  against  possible  damage  claims.  As 
a  result  of  conferences  with  the  six  interested  City  departments, 
uniform  rules  of  procedure  for  street  fairs  were  formulated  and 
adequate  provision  was  made  for  the  posting  of  substantial  bonds 
to  protect  the  City. 

Aviation 

This  division  has  taken  over  the  aviation  problems  which 
have  become  quite  numerous  as  a  result  of  the  operation  of  New 
York  Municipal  Airport — La  Guardia  Field. 

1 .  Litigation. 

(a)  The  application  by  several  of  the  major  airline  com- 
panies for  permission  to  operate  to  and  from  LaGuardia  Field 
was  opposed  by  the  City  of  Newark.  A  member  of  this  division 
assisted  in  the  preparation  of  the  City's  case  in  support  of  appli- 
cations which  the  Civil  Aeronautics  Authority  approved. 

(b)  In  Goldsmith  v.  McKenzie,  102  N.  Y.  L.  J.  1857,  we 
successfully  opposed  an  attack  on  the  Dock  Commissioner's 
authority  to  name  the  City's  airports. 

2.  Airport  Regulation. 

After  consultation  with  representatives  of  the  Dock  Depart- 
ment, the  Civil  Aeronautics  Authority  and  the  Civil  Aeronautics 
Board,  two  comprehensive  sets  of  regulations  were  drafted.  One 


61 


of  these  prescribes  the  minimum  standards  for  a  private  airport 
or  landing  field  within  the  limits  of  the  City  of  New  York ;  the 
other  deals  with  certain  operating  practices  of  private  planes  at 
the  New  York  Municipal  Airport. 

3.    Seaplane  Base. 

The  Civil  Aeronautics  Authority  refused  to  permit  commer- 
cial seaplane  operation  from  LaGuardia  Field  without  the  estab- 
lishment of  so-called  marine  aircraft  channels.  Application  by 
the  Dock  Department  was  accordingly  made  to  the  Secretary  of 
War  for  designation  of  such  channels.  This  division  participated 
in  hearings  before  the  War  Department  and  in  negotiations  re- 
sulting in  the  arrangement  under  which  seaplane  operation  is  now 
conducted  at  LaGuardia  Field. 

GENERAL  LITIGATION— Russell  Lord  Tarbox,  Assistant  in 
Charge. 

The  work  of  the  Division  of  General  Litigation  has  continued 
to  increase  in  volume  and  variety,  necessitating  the  addition  of 
four  attorneys  to  our  staff  during  1939-40. 

Cases  relating  to  civil  service  problems  are  more  numerous 
than  ever  and  take  more  of  the  division's  time  than  any  other 
type  of  litigation.  The  battle  of  civil  service  against  patronage 
has  been  won  but,  as  there  are  many  applicants  for  every  avail- 
able position,  a  new  series  of  conflicts  between  civil  service  groups 
has  arisen.  Individuals  as  well  as  whole  eligible  lists  bring  suit 
to  have  their  rights  declared  superior  to  those  of  other  individuals 
or  of  other  eligible  lists. 

In  the  past  two  years,  also,  we  have  had  many  cases  involv- 
ing mandatory  statutes  governing  salaries  of  court  and  county 
employees,  in  which  we  have  been  almost  uniformly  unsuccessful, 
and  others  to  interpret  the  Lyons  residence  and  the  dual  job  laws. 

Work  for  the  Board  of  Education  shows  no  sign  of  diminu- 
tion and  falls  into  three  principal  categories:  (a)  appeals  from 
decisions  of  the  Board  holding  that  applicants  for  positions  have 
not  passed  the  examination;  (b)  appeals  from  disciplinary  deci- 
sions of  the  Board;  and  (c)  applications  to  compel  the  Board 
to  fill  existing  vacancies. 
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The  recent  statute  (L.  1939,  c.  861)  creating  a  new  system 
for  the  examination  of  prisoners  claiming  or  suspected  to  be 
insane  has  required  an  unusual  amount  of  time.  Before  it  went 
into  effect  on  September  1st,  frequent  consultations  were  had 
with  the  Judges  of  the  Criminal  Courts  and  with  the  District 
Attorneys  of  the  five  counties,  with  a  view  to  the  development 
of  a  consistent  and  uniform  course  of  procedure.  Since  that  time 
many  hearings  have  been  attended  by  this  division  as  counsel  to 
the  psychiatrists  making  the  examination. 

1939  was  supposed  to  be  an  "off  year"  in  politics.  Yet,  partly 
due  to  the  contest  for  leadership  at  the  primaries  in  New  York 
and  Kings  Counties  and  to  the  biennial  election  of  councilmen, 
the  amount  of  election  litigation  probably  exceeded  that  of  any 
previous  year.  The  number  of  proceedings  brought  against  the 
Board  of  Elections  up  to  November  1st,  was  259  and  many 
appeals  were  taken.  In  not  a  single  one  was  a  ruling  of  the 
Board  of  Elections  set  aside.  This  is  a  record  which  has  never 
been  approached  before  and  has  received  the  special  commenda- 
tion of  the  Board.  In  1940  the  Spring  primary  preceding  the 
Presidential  election  doubled  the  usual  number  of  cases. 

Of  the  eighty  WPA  projects  financed  prior  to  1938  by  loan 
and  grant  from  the  Government  and  by  loan  from  other  sources, 
fifty-four  have  been  completed.  Their  total  cost  was  $41,670,667.42. 

The  other  twenty-six  and  the  twenty-five  projects  added  to 
this  list  in  1938  are  in  various  degrees  of  progress.  Twenty-four 
of  the  latter  were  enumerated  in  the  report  for  1938.  The  other 
one  is  a  public  market  building.  They  are  financed  by  grant 
from  the  Government  and  loans  from  other  sources.  As  of  De- 
cember 31,  1940  the  total  figures  of  the  105  projects  are:  Esti- 
mated cost,  $225,120,116.83;  Receipts,  $215,306,150.85;  Expen- 
ditures, $212,247,606.80.  These  projects  continue  under  the  legal 
supervision  of  this  division. 

A  synopsis  of  some  important  cases  follows. 

Thomas  v.  Kern — In  this  proceeding  under  Article  78  of  the 
Civil  Practice  Act  the  power  of  the  Municipal  Civil  Service  Com- 
mission to  give  an  experience  credit  in  the  examination  for  the 
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position  of  Patrolman,  P.D.,  Special  Patrolman  and  Patrolman, 
P.D.,  Special  List  for  educational  training  in  relevant  fields  and 
for  organized  athletic  training  was  challenged.  This  case  is  dis- 
cussed on  p.  25  of  this  report. 

Deodati  v.  Kern — This  was  a  proceeding  under  Article  78 
of  the  Civil  Practice  Act  to  compel  the  Municipal  Civil  Service 
Commission  to  rescind  its  action  in  setting  up  the  maximum  age 
requirements  for  candidates  for  the  position  of  Porter  in  the  Labor 
Class.  Under  Section  25-a  of  the  Civil  Service  Law,  where  it 
appears  that  the  duties  of  the  Porters  involved  both  light  work 
and  work  requiring  extraordinary  effort,  the  Commission  could 
properly  prescribe  the  maximum  age  requirements.  Furthermore, 
places  on  the  eligibles  list  are  determined  in  the  order  of  priority 
of  filing  applications.  Petitioner,  knowing  such  rule,  stood  by, 
without  filing  an  application  on  his  part,  and  thereafter  instituted 
under  Article  78  of  the  Civil  Practice  Act,  a  proceeding  to  compel 
the  cancellation  of  all  applications  and  to  readvertise  new  filing 
dates  for  applications  without  age  limitations.  Petitioner  had  no 
standing  in  court  and  his  petition  accordingly  was  dismissed. 
(280  N.  Y.  366.) 

Divisich  v.  Marshall — The  Board  of  Education,  anticipating 
the  usual  grant  of  State  aid,  set  up  in  their  budget  provisions  for 
various  kindergarten  classes,  community  recreation  centers  and 
day  classes  for  adults.  When  such  State  aid  was  not  forthcoming 
these  positions  were  abolished. 

Petitioner,  a  kindergarten  teacher,  brought  a  proceeding  to 
compel  the  restoration  of  her  position  in  the  budget  of  the  Board 
of  Education,  asserting  that  the  Board  of  Education  could  not 
revise  its  budget  once  it  had  been  adopted.  The  Court  of  Ap- 
peals rejected  this  argument  and  stated  that  the  Board  of  Educa- 
tion was  not  a  department  of  the  City  government,  but  is  an 
indedependent  corporate  body  in  which  is  vested  the  responsibility 
of  spending  moneys  appropriated  for  school  purposes  by  the  City 
and  State  of  New  York.  It  has  full  control  and  may  use  its  dis- 
cretion in  the  expenditure  of  money  appropriated  to  it  and,  there- 
fore, has  the  power  to  reduce  its  expenditures  and  abolish  positions 
to  meet  its  appropriation,  except  as  restricted  by  acts  of  the  Legis- 
ature.  The  Board  of  Education,  therefore,  even  after  the  adoption 
of  its  budget  could  still  abolish  positions. 
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The  Board  of  Education  is  not  bound  by  its  budget  estimate 
as  submitted  and  adopted  by  its  Board  of  Estimate.  (281  N.  Y. 
170.) 

Hendon  v.  Board  of  Education — This  was  an  action  for  a 
declaratory  judgment  declaring  the  Goldberg-Coudert  Bill  (L. 
1939,  ch.  771),  abolishing  dual  job-holding  in  the  Board  of  Educa- 
tion, to  be  unconsittutional. 

The  plaintiff  had  permanent  appointments  in  both  day  ele- 
mentary schools  and  in  an  evening  high  school  in  New  York  City. 
He  claimed  that  his  appointments  to  both  positions  were  made 
pursuant  to  written  contracts,  that  he  had  tenure  in  both  positions 
and  rendered  satisfactory  service  in  both  positions  and,  therefore, 
the  dual  job  law,  which  required  him  to  resign  the  latter  of  his 
two  jobs  or  be  deemed  ousted  frm  his  earlier,  was  unconstitu- 
tional. He  also  claimed  that  said  ouster  would  deprive  him  of 
his  propety  without  due  process  of  law  and  deny  him  the  equal 
protection  of  the  laws. 

This  proceeding  was  defended  on  the  grounds  that  teachers 
were  not  employed  pursuant  to  written  contracts  and  have  no 
vested  interests  in  their  positions  so  as  to  deprive  the  Legislature 
of  its  power  to  legislate  with  respect  to  such  positions. 

The  dual  job  law  was  defended  as  a  valid  exercise  of  the 
police  power.  It  was  designed  to  obtain  greater  teaching  efficiency 
and  to  spread  employment  more  equitably,  particularly  during 
periods  of  economic  stress. 

This  law  did  not  deprive  plaintiff  of  the  equal  protection  of 
the  laws,  inasmuch  as  it  applied  to  all  persons  holding  two  jobs 
under  the  Board  of  Education.  It  was  not  discriminatory  and, 
therefore,  is  constitutional.    (281  N.  Y.  757.) 

Talcsik,  et  al.,  v.  Kern,  et  al. — This  was  a  proceeding  on  be- 
half of  thirty-two  persons  who  had  served  for  several  years  under 
temporary  appointments  for  seasonal  work  in  the  Department  of 
Parks.  The  appointment  had  been  made  from  an  eligible  list 
resulting  from  a  competitive  examination.  An  order  was  sought 
requiring  the  respondents  to  certify  petitioners  to  vacancies  in 
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various  City  departments  in  the  title  of  watchman,  attendant  and 
other  similar  titles,  and  to  disqualify  from  appointment,  by  the 
Department  of  Welfare,  persons  previously  employed  in  those 
titles.  Mr.  Justice  McLaughlin  held  that  the  temporary  appoint- 
ments to  seasonal  work  gave  petitioners  no  permanent  status  and 
that  the  petitioners  were  not  entitled  to  be  placed  on  the  preferred 
list  for  permanent  employment  established  pursuant  to  §31  of  the 
Civil  Service  Law.    (101  N.  Y.  L.  J.  1494,  April  1,  1939.) 

Matter  of  New  York  City  Council  v.  Goldwater — A  special 
committee  appointed  by  the  City  Council  to  investigate  alleged 
charges  of  negligence  and  mal-administration  in  the  treatment  of 
patients  at  a  City  hospital  served  a  subpoena  duces  tecum  upon 
the  Commissioner  of  Hospitals  and  the  Medical  Superintendent 
of  Lincoln  Hospital  for  the  production  of  case  records  and  case 
cards  relating  to  the  diagnosis  and  treatment  of  patients.  The 
Commissioner  of  Hospitals  refused  to  produce  such  records  on 
the  ground  that  to  do  so  would  disclose  confidential  information 
and  would  be  contrary  to  the  provisions  of  §§352  and  354  of  the 
Civil  Practice  Act  with  respect  to  the  privilege  and  duty  of  a  physi- 
cian to  refuse  to  disclose  information  acquired  in  attending  a 
patient  for  the  purposes  of  treatment.  The  Court  upheld  the 
action  of  the  Commissioner,  saying  that  the  statutory  privilege 
existing  between  physician  and  patient  may  be  asserted  in  an  inves- 
tigation as  well  as  in  a  judicial  proceeding.    (284  N.  Y.  296.) 

Kay  v.  Board  of  Higher  Education — The  Court  at  Special 
Term  revoked  the  appointment  of  one  Bertrand  Russell  as  a  Pro- 
fessor of  Philosophy  in  the  College  of  the  City  of  New  York.  The 
Corporation  Counsel  of  the  City  of  New  York  determined  in  his 
best  judgment  that  the  matter  should  not  be  appealed.  A  majority 
of  the  members  of  the  Board  of  Higher  Education  came  to  a  differ- 
ent conclusion  and  over  the  objection  of  the  Corporation  Counsel 
attempted  to  retain  other  counsel  to  prosecute  the  appeal.  The 
Board  of  Higher  Education  made  a  motion  for  the  substitution 
of  attorneys.  This  motion  was  resisted  by  the  Corporation  Coun- 
sel and  was  denied  by  the  Court  below.  Upon  appeal  the  decision 
of  Special  Term  was  affirmed.  The  Court  held  that  §394  subd. 
(a)  of  the  New  York  City  Charter  providing  that  "the  Corpora- 
tion Counsel  shall  be  attorney  and  counsel  for  the  city  and  every 
agency  thereof  and  shall  have  charge  and  conduct  of  all  the  law 
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business  of  the  city  and  its  agencies  and  in  which  the  city  is  inter- 
ested" made  the  Corporation  Counsel  the  sole  judge  with  respect 
to  the  advisability  of  appealing  from  the  order  setting  aside  the 
appointment  of  the  Professor  and  the  decision  of  the  Corporation 
Counsel  was  binding  upon  the  Board  of  Higher  Education.  (260 
App.  Div.  9.) 

Katkowski  v.  LaGuardia — The  petitioner,  a  citizen  and  a  tax- 
payer, sought  an  order  to  compel  the  Mayor  of  the  City  of  New 
York  to  appoint  successors  in  all  cases  wherein  the  terms  of  City 
Marshals  expired  on  the  ground  that  §145  of  the  New  York  City 
Municipal  Court  Code  provided  that : 

"No  more  than  83  City  Marshals  shall  be  appointed  by 
the  Mayor.  Upon  the  expiration  of  the  terms  of  office  of  the 
duly  appointed  incumbents  the  Mayor  shall  appoint  their  suc- 
cessors for  terms  of  six  years." 

The  Court  held  that  the  language  of  §145  could  not  be  con- 
strued as  a  mandate  for  the  Mayor  to  appoint  a  City  Marshal 
whenever  an  incumbent's  term  of  office  expired.  The  use  of  the 
language  "shall  appoint"  need  not  necessarily  be  construed  as 
"must  appoint."  This  construction  is  especially  true  where  there 
was  no  showing  that  urgent  considerations  of  public  convenience 
or  of  a  compelling  nature  required  judicial  intervention.  (174 
Misc.  886.) 

Katz  v.  Gold-water — An  applicant  for  the  position  of  stenog- 
rapher-typewriter Grade  2,  although  16  years  of  age,  stated  in 
her  application  that  she  was  18  years  old,  the  minimum  age  require- 
ment for  that  position.  She  passed  the  examination  and  on  April 
15,  1939  was  appointed  to  a  permanent  position.  About  one  year 
later  the  falsity  of  her  statement  as  to  age  was  discovered  and 
the  Municipal  Civil  Service  Commission  thereupon  directed  that 
she  be  marked  disqualified  and  her  department  head  notified  that 
she  had  been  improperly  certified  for  appointment  and  that  her 
services  should  be  terminated.  Her  department  head  thereupon 
dismissed  her. 

She  brought  a  proceeding  for  reinstatement  stating  that  in- 
asmuch as  she  had  served  more  than  her  probationary  period  she 
could  only  be  dismissed  as  required  by  §22,  subd.  2  of  the  Civil 
Service  Law. 
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Special  Term  granted  her  application  on  the  ground  that  the 
jurisdiction  of  the  Municipal  Civil  Service  Commission  over  the 
petitioner  was  exhausted  after  the  petitioner  had  served  her  pro- 
bationary period  and  that  thereafter  only  the  department  head 
could  remove  the  petitioner  upon  compliance  with  the  Civil  Ser- 
vice Law.  The  Appellate  Division  reversed  and  held  that  §22, 
subd.  2  of  the  Civil  Service  Law  afforded  no  protection  to  persons 
whose  appointments  were  secured  through  fraud  so  as  to  make 
their  appointments  illegal  and  void  ab  initio.  (260  App.  Div.  495.) 
An  appeal  is  now  pending  in  the  Court  of  Appeals. 

LEGISLATIVE— William  S.  Lebwohl,  Assistant  in  Charge. 

PART  I. 
STATE  LEGISLATION. 

The  State  Legislature  convened  for  the  1939  session  on  Jan- 
uary 4th,  1939  and  adjourned  sine  die  on  May  20th,  1939.  This 
was  the  longest  session  of  the  State  Legislature  in  twenty-nine 
years. 

The  length  of  the  session  was  due  mainly  to  problems  posed 
by  the  new  Constitution  which  became  effective  on  January  1st, 
1939.  Many  of  the  provisions  of  the  new  Constitution  affected 
the  City.  Among  them  were  the  provisions  relating  to  home  rule, 
local  finances,  low  rent  housing,  public  authorities,  pensions  and 
local  taxation. 

Legislation  was  enacted  generally  covering  all  of  these  local 
problems  preciptated  by  the  new  Constitution,  except  the  pension 
situation.  The  revision  of  pension  systems  under  the  new  con- 
stitutional provision  making  pension  rights  contractual  was  left  to 
the  localities. 

A  complicating  factor  in  the  whole  situation  this  year  was 
the  fact  that  the  State  Legislature,  facing  a  budget  crisis,  enacted 
appropriation  bills  grouping  expense  items  and  appropriating  gross 
amounts  only  (Chapters  460,  461,  466  and  467).  These  bills  were 
immediately  held  unconstitutional  (People  v.  Tremaine,  281  N.  Y. 
1),  and  it  was  necessary  to  convene  the  Legislature  in  special 
session  (June  23rd,  1939)  to  enact  a  valid  budget. 
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A  total  of  6,105  bills  was  considered  by  the  Legislature  dur- 
ing this  year,  of  which  963  became  law.  Of  the  proposals  consid- 
ered, the  City's  program  consisted  of  53  bills,  of  which  48  were 
passed  by  the  Legislature.  Two  of  those  passed  were  vetoed  by 
the  Governor. 

The  more  important  of  the  city  program  bills  which  were 
enacted  granted  to  the  City: 

(1)  The  right  to  use  the  proceeds  of  the  housing  tax  for 
principal  on  housing  bonds  (Chapter  35). 

(2)  The  right  to  borrow  in  anticipation  of  moneys  to  be 
received  from  the  Federal  Government  (Chapter  116). 

(3)  The  right  to  continue  the  tax  exemption  of  property 
alterations  (Chapter  118). 

(4)  A  complete  revision,  as  recommended  by  the  City,  of 
the  Board  of  Water  Supply  provisions  of  the  Administrative  Code 
to  increase  efficiency  and  economy  (Chapter  357). 

(5)  The  right  to  maintain  a  separate  transit  unification  sink- 
ing fund  (Chapter  474). 

(6)  The  right  to  demolish  various  unnecessary  elevated  rail- 
road structures  (Chapters  475,  476,  480  and  481). 

(7)  The  modifications  in  the  Public  Service  Law,  as  recom- 
mended by  the  City,  to  enable  it  to  proceed  with  transit  unification 
(Chapters  477,  478  and  479). 

(8)  The  right  to  construct  various  parts  of  the  East  River 
Drive  (Chapters  500  and  501). 

(9)  The  right  to  continue  emergency  taxes  for  relief  for 
another  year  (Chapter  569). 

(10)  The  right  to  arrange  for  public  housing  (Chapters  806, 
807  and  808). 

The  Legislature  convened  for  the  1940  session  on  January  3rd, 
1940  and  adjourned  on  March  30th,  1940.  This  year,  also,  it  was 
found  necessary  to  call  a  special  session  for  the  purpose  of  enacting 
legislation  to  extend  the  time  for  voting  and  provide  for  absentee 
voting  for  the  presidential  election.  The  Legislature  convened  for 
a  one-day  special  session  on  October  22nd,  1940. 
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A  total  of  5,746  bills  was  considered  by  the  Legislature  during 
1940,  of  which  880  became  law.  Of  the  proposals  considered,  the 
City's  program  consisted  of  72  bills,  of  which  48  were  passed  by 
the  Legislature.  Four  of  those  passed  were  vetoed  by  the  Governor. 

The  more  important  of  the  city  program  bills  which  were 
enacted  granted  to  the  City : 

(1)  Several  necessary  powers  making  possible  the  effective 
completion  of  transit  unification  (Chapters  417  and  418). 

(2)  The  right  to  continue  emergency  taxes  for  relief  for 
another  year  (Chapter  245). 

(3)  Numerous  permissive  powers  designed  to  promote  con- 
struction and  rehabilitation  of  multiple  dwellings  (Chapters  428, 
440,  508,  509,  583,  605  and  822). 

(4)  The  right  to  regulate  the  sale  of  fireworks  for  the  pre- 
vention of  injury  (Chapter  387). 

(5)  The  right  to  regulate  ticket  speculators  (Chapter  614). 

(6)  The  right  to  provide  for  further  centralization  of  muni- 
cipal court  buildings,  making  possible  rent  savings  (Chapter  513). 

(7)  The  right  to  create  a  live  poultry  terminal  (Chapter 
768). 

(8)  The  right  to  control  expenditures  of  the  Transit  Com- 
mission (Chapter  246). 

Once  again  city  proposals  to  vest  control  over  mandatory  sal- 
aries and  expenses  in  the  City  were  defeated.  In  addition,  a  bill 
to  correct  abuses  in  the  educational  system  by  permitting  examina- 
tion of  incapacitated  teachers  and  a  bill  to  establish  a  yardstick 
power  authority  were  rejected.  The  same  fate  met  several  city 
bills  to  expedite  the  collection  of  delinquent  taxes  and  assessments 
although  similar  powers  had  been  granted  by  the  Legislature  to 
other  cities. 

Although  the  program  bills  enacted  in  both  1939  and  1940 
contained  many  administrative  and  departmental  advances  the 
bills  which  were  defeated  emphasize  the  failure  to  get  any  sub- 
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stantial  increase  in  local  power  over  court,  county  and  other  man- 
datory salary  and  expense  charges  to  the  City.  The  considerable 
savings  which  may  be  effected  in  these  charges  by  the  City  must 
wait  upon  state  legislation  permitting  the  City  to  modify  these 
mandator}-  items.  It  seems  unfortunate  that  the  State  Legislature 
continues  to  deny  the  City7  this  extension  of  home  rule  power,  par- 
ticularly as  the  Courts  have  ruled  that  the  only  remedy  lies  in 
legislative  action. 

For  both  sessions  of  the  Legislature  Mr.  Reuben  A.  Lazarus, 
Assistant  to  the  President  of  the  Council,  was  appointed  by  the 
Mayor  as  a  Special  Legislative  Representative.  Mr.  Lazarus  is  an 
acknowledged  expert  on  legislation,  with  many  years  of  experience 
in  Albany.  The  entire  resources  of  the  Legislative  Division  were 
put  at  his  disposal  and  Mr.  Milton  Alpert  was  assigned  to  assist 
him  in  Albany.  Detailed  reports  covering  all  state  legislation  dur- 
ing 1939  and  1940  sessions  have  been  made  to  the  Mayor  by  the 
Special  Legislative  Representative. 

During  both  sessions  all  bills  considered  by  the  Legislature 
were  read  and  checked  by  this  division  for  their  possible  effects 
upon  the  City  and  reports  on  each  were  submitted  to  the  Mayor's 
office. 

PART  II. 

LOCAL  LEGISLATION. 

The  first  Council  under  the  new  Charter  completed  its  two- 
year  term  at  the  end  of  1939.  During  its  two-year  term  it  con- 
sidered 800  bills,  of  which  74  became  local  laws  of  1938  and  181 
became  local  laws  of  1939,  making  a  total  of  255  local  laws  enacted 
by  the  first  Council. 

The  new  Constitution  which  became  effective  on  January  1st, 
1939  provides  that  the  Council  may  concur  with  the  Mayor  or  may 
act  alone  on  a  two-thirds'  vote  in  requesting  the  State  Legislature 
to  enact  state  bills  relating  to  "property,  affairs  or  government"  of 
the  City  (Constitution,  Art.  IX,  §11).  During  1939  the  Council 
concurred  in  30  requests  made  by  the  Mayor  and  refused  to  concur 
in  7.  In  addition,  the  Council,  acting  alone,  made  7  requests  for 
State  Legislation  under  the  new  Constitution. 
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Some  of  the  changes  effected  by  local  law  during  1939  have 
been  the  following: 

(1)  Emergency  taxes  for  relief  purposes  were  continued 
(Local  Laws  Nos.  100,  101,  102,  103,  104  and  105). 

(2)  The  occupancy  tax  for  housing  purposes  was  amended 
(Local  Law  No.  20). 

(3)  Exemptions  from  taxation  of  alterations  to  existing 
buildings  was  continued  (Local  Laws  No.  108). 

(4)  Provision  was  made  for  revision  of  assessments  in  cer- 
tain cases  by  the  Board  of  Assessors  (Local  Law  No.  109). 

(5)  Requirements  were  imposed  for  the  licensing  of  room- 
ing houses  (Local  Law  No.  13),  public  porters  (Local  Law  No. 
Ill)  and  scrap  iron  dealers  (Local  Law  No.  96). 

(6)  The  Comptroller  and  Treasurer  were  authorized  to 
permit  deputies  to  sign  checks  and  warrants  (Local  Law  No.  32), 
and  the  Comptroller  was  authorized  to  permit  certain  employees 
to  sign  obligations  of  the  City  (Local  Law  No.  33)  and  to  release 
city  contractors  from  certain  fines  and  penalties  (Local  Law 
No.  34). 

The  second  Council  served  the  first  half  of  its  two-year  term 
in  1940.  During  this  year  478  bills  were  considered  by  the  Coun- 
cil, of  which  147  became  local  laws  of  1940. 

In  addition,  the  Council  during  1940  concurred  in  13  requests 
of  the  Mayor  for  state  legislation  and  refused  to  concur  in  13 
requests.  Acting  alone  by  a  two-thirds'  vote,  the  Council  also 
made  five  requests  for  state  legislation. 

It  can  be  seen  from  the  above  figures  that  the  number  of  bills 
generally  considered  by  the  Council  (i.  e.,  about  400  each  year) 
is  very  small  as  compared  to  the  number  of  bills  considered  in  the 
State  Legislature  (about  5,200  in  a  normal  session).  Moreover, 
from  an  examination  of  the  bills  considered  by  the  Council  about 
two-thirds  relate  to  subsidiary  and  technical  subjects,  such  as  nam- 
ing of  streets  and  technical  changes  in  engineering  specifications 
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for  the  building  and  fire  prevention  codes,  while  one-third  of  the 
bills  relate  to  more  general  policy  making  legislative  proposals. 
Judging  from  the  experience  thus  far,  it  would  seem  that  the 
legislative  activity  of  the  Council  has  been  limited  both  in  quantity 
and  scope. 

Some  of  the  more  important  local  laws  enacted  during  1940 
are  as  follows: 

( 1 )  Local  laws  revising  Police  and  Fire  Department  pension 
systems  (Local  Laws  Nos.  2,  3  and  4). 

(2)  A  local  law  regulating  annual  salary  increments  (Local 
Law  No.  61). 

(3)  Local  laws  providing  for  emergency  taxes  for  relief 
purposes  (Local  Laws  Nos.  78,  79,  80,  81  and  82). 

(4)  A  local  law  providing  for  the  licensing  and  regulation 
of  poultry  dealers  (Local  Law  No.  124). 

(5)  A  local  law  providing  for  the  licensing  of  ice  dealers 
(Local  Law  No.  144). 

(6)  A  local  law  providing  for  the  installation  of  oil  burning 
equipment  (Local  Law  No.  145). 

This  division  assisted  in  the  drafting  and  preparation  of  many 
of  the  local  bills  considered.  However,  many  other  local  legislative 
proposals  were  not  given  proper  consideration  as  to  preparation. 
Consequently,  the  form  of  some  local  laws  is  defective,  some  have 
been  enacted  without  titles,  some  have  been  phrased  in  ambiguous 
and  confusing  language  and  some  have  been  enacted  independently 
of  the  uniform  body  of  city  law  (i.  e.,  the  Charter  and  Adminis- 
trative Code)  in  which  they  should  have  been  inserted.  This  divi- 
sion prepares  correction  bills  eliminating  such  defects  from  time 
to  time. 

Although  such  defects  are  formal  and  not  substantial,  the 
cumulative  result  of  such  legislation  over  a  period  of  years  creates 
confusion  and  uncertainty.  One  of  the  functions  of  this  office  is 
to  maintain  this  correction  process  at  all  times  so  as  to  avoid 
any  possibility  of  the  cumulative  growth  of  confusion  and  uncer- 
tainty in  the  body  of  local  law  which  might  again  make  necessary 
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the  exhaustive  study  and  codification  which  resulted  in  the  adop- 
tion of  a  new  Charter  and  Administrative  Code  during  this  admin- 
istration. 

Bills  introduced  in  the  local  legislature  are  read  and  checked 
in  the  same  manner  as  bills  introduced  in  the  State  Legislature. 
Reports  are  prepared  which  are  submitted,  upon  request,  to  the 
Mayor  and  other  public  officials. 

PART  III. 
OTHER  DIVISIONAL  SERVICES. 

a — Charter  and  Administrative  Code 

The  division  continued  during  1939  and  1940  to  aid  in  meeting 
problems  relating  to  the  new  Charter  and  Administrative  Code 
through  the  members  of  the  division  who  had  aided  in  drawing  up 
the  Charter  and  Code. 

The  institution  of  a  central  expert  group  to  insure  uniformity 
in  construction  of  the  charter  and  code  provisions  so  as  to  obtain 
maximum  efficiency  has  worked  very  successfully.  In  addition, 
the  collection  in  one  office  of  all  of  the  relevant  annotational 
material  relating  to  the  Charter  and  Code  in  this  division  has 
proved  very  helpful  to  the  general  staff  of  the  Law  Department 
engaged  in  all  phases  of  legal  work  affecting  the  City. 

b — Legislative  service 

The  division  also  operated  during  1939  and  1940  as  a  legis- 
lative servicing  agent  for  all  branches  of  the  city  government. 
Members  of  the  division  were  kept  available  to  prepare  and  amend 
legislation  when  needed  for  city  officials.  In  addition,  city  officials 
were  kept  informed  constantly  of  the  status  of  all  pending  legisla- 
tion. Files  containing  copies  of  all  proposed  state  and  local  legis- 
lation and  reports  of  the  effects  of  such  legislation  were  kept  avail- 
able for  the  use  of  all  public  officials  on  proper  request.  Thousands 
of  telephonic  and  written  requests  have  been  satisfactorily  answered 
on  matters  of  legislative  interest.  These  requests  have  come  from 
city,  state  and  federal  public  officials. 
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c — Published  compilations 

The  division  has  also  functioned  during  1939  and  1940  as  the 
revision  and  publication  agent  for  the  Law  Department  with  re- 
spect to  laws  and  rules  and  regulations  which  the  Law  Department 
is  required  to  revise,  compile  and  publish. 

The  following  materials  have  been  collected  and  published 
by  the  department  as  required  by  law: 

( 1 )  All  rules  and  regulations  filed  with  the  City  Clerk  have 
been  compiled  and  published  each  month  in  the  City  Record. 

(2)  The  rules  and  regulations  filed  by  all  city  agencies  in 
the  office  of  the  City  Clerk  during  this  period  have  been  collected, 
revised  and  published  in  one  volume  each  year  as  required  by  the 
Charter. 

(3)  All  amendments,  repeals  and  other  changes  in  law  affect- 
ing the  New  York  City  Charter  and  the  Administrative  Code  since 
the  adoption  of  these  two  acts  have  been  collected,  edited  and 
published  in  one  volume  each  year  as  an  annual  supplement  to  the 
Charter  and  Administrative  Code,  as  required  by  the  Charter. 

d — Miscellaneous  services 

Various  members  of  the  division  have,  from  time  to  time, 
assisted  other  members  of  the  department  in  the  handling  of  court 
trials  and  appeal  work.  In  addition  to  this,  many  memoranda  on 
various  legal  questions  have  been  prepared  for  the  use  of  members 
of  the  department  and  other  city  officials  in  conferences  and  other 
types  of  negotiation  in  which  legal  questions  affecting  the  city 
were  involved. 

The  division  during  1939  and  1940  also  compiled  every  three 
months  all  important  cases  of  general  interest  to  cities,  affecting 
the  City  of  New  York,  which  compilations  were  sent  to  the  State 
Conference  of  Mayors  for  distribution  to  other  cities  in  the  State. 

In  addition,  during  1939  and  1940  the  Albany  office  main- 
tained by  the  division  acted  as  a  clearing  house  for  obtaining  and 
forwarding  official  papers,  decisions  and  other  data  concerning 
activities  in  Albany  both  during  and  after  the  legislative  session. 


75 


This  report  would  be  incomplete  if  it  failed  to  mention  the 
high  quality  of  the  work  of  those  assigned  to  the  division  during 
1939  and  1940.  They  rendered  invaluable  services  and  their  inti- 
mate knowledge  of  the  new  Charter  and  the  Administrative  Code 
resulted  in  an  increase  in  the  efficiency  and  usefulness  with  which 
this  division  performed  its  work. 

PENALTIES — Charles  C.  Weinstein,  Assistant  in  Charge. 

The  work  of  the  division  covers  the  legal  aspects  of  a  wide 
variety  of  municipal  functions  which  directly  affect  the  public 
health,  safety  and  morals. 

The  division  represents  the  various  departments  of  the  City 
of  New  York  in  matters  involving  violations  of  the  Administrative 
Code  and  the  New  York  City  Charter,  as  well  as  the  Building 
Zone  Resolution,  Multiple  Dwelling  Law,  the  Sanitary  Code  and 
the  various  rules  and  regulations  promulgated  by  the  departments. 
The  division  defends  the  Commissioners  of  Licenses,  Markets, 
Health  and  Police  in  proceedings  brought  to  test  their  rulings  as 
to  the  issuance  and  revocation  of  licenses.  Advice  is  given  and 
written  opinions  are  rendered  to  various  department  heads  con- 
cerning matters  handled  by  the  division  for  them.  It  represents 
the  Board  of  Standards  and  Appeals  in  certiorari  proceedings 
brought  to  review  its  determinations.  On  occasion  it  has  given 
advice  to  the  City  Planning  Commission. 

Our  assistants  are  assigned  to  the  Domestic  Relations  Court, 
Family  Court  Division,  in  each  of  the  five  boroughs  to  represent 
petitioners  as  well  as  the  Court.  Sometimes  assistants  have  ap- 
peared in  the  Children's  Court  Division  of  the  same  Court  to 
assist  that  tribunal  in  its  work.  The  division  also  appears  on 
behalf  of  the  Department  of  Welfare  in  the  prosecution  of  all 
paternity  proceedings. 

In  recent  years  the  work  in  the  Domestic  Relations  Court 
and  the  Court  of  Special  Sessions,  where  paternity  proceedings 
are  prosecuted,  has  increased  tremendously. 
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In  addition  to  the  types  of  work  described  above,  the  division 
handles  a  variety  of  miscellaneous  matters,  including  proceedings 
brought  to  test  the  validity  of  administrative  determinations  of 
various  department  heads  and  other  officials. 

Board  of  Standards  and  Appeals 

In  1939  the  division  was  successful  in  sustaining  the  decisions 
of  the  board  at  Special  Term  in  32  out  of  a  total  of  36  certiorari 
proceedings  handled.  On  appeal  the  Appellate  Courts  sustained 
the  board  in  two  out  of  the  four  cases  lost  at  Special  Term.  Among 
the  more  important  decisions  upholding  the  board  rendered  in 
1939,  were  the  following: 

Flagg  v.  Murdock,  172  Misc.  1048  (1939).  The  board  was 
sustained  in  refusing  to  vary  the  Building  Zone  Resolution  so  as 
to  permit  the  operation  of  a  number  of  businesses  in  the  inner 
court  of  a  large  three-sided  apartment  house  located  in  a  residence 
use  district.  The  effect  of  the  decision  was  to  prevent  an  attempt 
to  evade  the  zoning  restrictions  which  protect  the  peace  and  quiet 
of  residence  districts. 

General  Outdoor  Advertising  Co.,  Inc.,  v.  Murdock,  101  N.  Y. 
L.  J.  2692,  June  10,  1939;  aff'd  258  App.  Div.  872  (1st  Dept., 
1939).  The  Board's  refusal  to  permit  the  erection  of  a  large 
illuminated  sign  on  a  dwelling  house  in  a  residential  district  was 
sustained.    The  creation  of  a  fire  hazard  was  thus  prevented. 

During  1940  the  division  obtained  27  decisions  at  Special 
Term  upholding  determinations  of  the  board.  Three  of  the  eleven 
adverse  decisions  rendered  during  the  year  have  already  been 
reversed  on  appeal.  Among  the  more  significant  of  the  1940  deci- 
sions were  the  following: 

Matter  of  440  E.  \Q2nd  Street  Corp.  v.  Murdock,  260  App. 
Div.  604  (1st  Dept.,  1940).  The  Court  held  that  premises  located 
for  the  most  part  in  a  residence  district,  which  had  been  operated 
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as  a  stable  and  junk  yard  (by  reason  of  the  fact  that  such  use  of 
the  premises  antedated  the  Building  Zone  Resolution),  could  not 
lawfully  be  adapted  for  use  as  a  gasoline  station,  where  structural 
alterations  of  the  premises  and  of  a  building  thereon  were  made 
in  order  to  accomplish  the  change  of  use.  This  decision  prevents 
the  establishment  of  a  new  non-conforming  use  near  the  recently 
opened  East  River  Drive  and  thus  aids  in  preserving  its  sightliness. 

Devore  v.  Blake,  260  App.  Div.  1050  (2nd  Dept.,  1940).  The 
Court  held  that  the  plaintiff,  the  owner  of  a  parcel  of  property  in 
an  area  near  Linden  Boulevard,  Brooklyn,  which  is  zoned  as  a 
residence  district,  was  not  entitled  to  declaratory  judgment  estab- 
lishing that  the  zoning  provisions  restricting  his  property  to  resi- 
dence uses  are  unconstitutional  and  confiscatory.  The  plaintiff's 
property  is  only  two  blocks  from  the  parcel  involved  in  Arverne 
Bay  Construction  Co.  v.  Thatcher,  278  N.  Y.  222  (1938),  in  which 
the  same  provisions  of  the  Building  Zone  Resolution  were  held 
unconstitutional  as  to  such  neighboring  parcel.  The  effect  of  the 
decision  is  to  preserve  the  residential  character  of  an  area  adjacent 
to  the  new  circumferential  parkway,  which  is  expected  to  develop 
into  one  of  the  fine  residential  sections  of  the  City. 

City  Planning  Commission 

Matter  oj  Bilous  v.  Tugwell,  102  N.  Y.  L.  J.  470,  August  26, 
1939.  The  refusal  of  the  City  Planning  Commission  and  the 
Board  of  Estimate  to  amend  the  zoning  regulations  so  as  to  trans- 
fer petitioner's  property  from  a  residence  to  a  business  district 
was  upheld.  The  Court  ruled  that  such  determinations  are  legis- 
lative in  character  and  not  subject  to  judicial  review. 

Health 

Arkport  Creamery  Co.  v.  Department  of  Health,  102  N.  Y. 
L.  J.  2032,  December  8,  1939.  The  Court  sustained  the  Depart- 
ment's refusal  to  approve  certain  creameries  as  sources  of  milk 
supply  for  the  City  of  New  York,  the  ground  of  the  refusal  being 
that  compliance  with  the  Agriculture  and  Markets  Law  had  not 
been  shown.  This  decision  supports  the  efforts  of  the  department 
to  protect  the  purity  of  the  City's  milk  supply. 
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Matter  of  Browne  v.  Rice,  259  App.  Div.  847  (2nd  Dept., 
1940)  ;  appeal  dismissed  283  N.  Y.  684  (1940). 

Matter  oj  Fucelli  v.  Rice,  260  App.  Div.  935  (2nd  Dept., 
1940).  In  these  cases  the  Court  upheld  orders  of  the  Commis- 
sioner of  Health  directing  the  destruction  of  dogs  found  by  him 
to  have  bitten  persons  on  three  occasions.  It  was  held  that  deter- 
minations of  this  kind  are  not  of  a  judicial  character  and  may 
not  be  judicially  reviewed.  These  decisions  aid  the  commissioner  in 
his  efforts  to  protect  the  public  from  vicious  dogs. 

Matter  of  Stracquadanio  v.  Department  oj  Health,  103  N.  Y. 
L.  J.  1212,  March  16,  1940;  aff'd  259  App.  Div.  994  (1st  Dept., 
1940)  ;  aff'd  285  N.  Y.  93  (1941).  The  Court  sustained  the  pro- 
visions of  the  Sanitary  Code  which  forbid  the  issuance  of  inde- 
pendent milk  peddler's  licenses  to  those  not  engaged  in  such  busi- 
ness prior  to  July  1,  1939.  A  mass  influx  of  peddlers  into  the 
business,  which  would  have  demoralized  the  safeguards  main- 
tained by  the  department  in  order  to  insure  the  wholesomeness  of 
the  City's  milk  supply,  was  thus  prevented. 

This  division  has  successfully  prosecuted  many  cases  for  the 
Board  of  Health  where  defendants  were  charged  with  the  main- 
tenance of  health  nuisances  and  with  keeping  and  offering  for 
sale,  adulterated,  deleterious  and  misbranded  foods. 

Housing  and  Buildings 

Matter  of  dicker  v.  Herman,  104  N.  Y.  L.  J.  2023,  Dec.  13, 
1940.  The  Court  upheld  the  revocation  of  a  curb  cut  permit  which 
was  cancelled  because  the  holder  unlawfully  used  a  portion  of 
his  premises  as  a  parking  space.  The  department  was  sustained 
in  its  efforts  to  stamp  out  illegal  non-conforming  uses  of  property. 

People  v.  Susi,  23  N.  Y.  Supp.  2d  812  (1940).  The  provi- 
sions of  the  Administrative  Code  prohibiting  the  removal  of  top- 
soil  without  a  permit  was  sustained  as  constitutional.  The  right 
of  the  City  to  control  excavating  activities  in  the  public  interest 
was  thus  affirmed. 

The  division  conducted  many  prosecutions  involving  the 
illegal  use  of  property  for  business  purposes  in  residential  dis- 
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tricts  and  other  unlawful  uses  of  property  constituting  violations 
of  the  Building  Zone  Resolution.  As  a  result,  illicit  non-conform- 
ing uses  in  this  city  have  been  materially  reduced. 

Licenses 

Guide  Escort  Service,  Inc.,  v.  Moss,  103  N.  Y.  L.  J.  2682, 
June  13,  1940;  aff'd  260  App.  Div.  920  (1st  Dept.,  1940).  The 
Court  refused  to  grant  a  declaratory  judgment  establishing  that 
plaintiff,  the  former  operator  of  an  escort  service  catering  mainly 
to  women,  entitled  to  operate  such  business  under  a  plan  in  part 
hypothetical  without  a  license  as  an  employment  agency.  The 
plaintiff's  president  had  been  convicted  of  operating  an  employ- 
ment agency  without  a  license  and  the  Court  declined  to  permit 
the  declaratory  judgment  procedure  to  be  used  as  a  means  of  de- 
termining whether  a  proposed  system  of  acts  would  constitute  a 
violation  of  the  Criminal  Law. 

Lesser  v.  Moss,  103  N.  Y.  L.  J.  1424,  March  29,  1940.  A 
suit  for  slander  and  assault  brought  by  an  attorney  against  the 
Commissioner  of  Licenses  was  dismissed,  it  being  held  that  the 
Commissioner,  when  conducting  a  hearing  on  a  complaint  against 
an  employment  agency,  acts  in  a  judicial  capacity  and  is  immune 
from  liability  in  tort  for  his  utterances  during  the  hearing  and 
for  steps  taken  by  him  to  preserve  order  therein. 

GUI  v.  Moss,  102  N.  Y.  L.  J.  980,  October  5,  1939.  A  regu- 
lation issued  by  the  Commissioner  which  forbids  public  porters  to 
solicit  or  accept  employment  within  100  feet  of  transportation  ter- 
minals was  upheld.  These  restrictions  afford  the  travelling  public 
protection  against  imposition  by  public  porters. 

Romonotto  v.  Moss,  101  N.  Y.  L.  J.  2503,  May  31,  1939. 
The  refusal  of  the  License  Commissioner  to  issue  a  certificate  of 
employment  to  petitioner  permitting  him  to  work  in  a  pool  parlor 
was  upheld,  it  having  been  shown  that  petitioner  had  a  criminal 
record.  The  system  under  which  employees  in  charge  of  pool 
parlors  are  required  to  be  fingerprinted  and  approved  as  to  char- 
acter, thus  approved,  is  a  salutary  means  of  protecting  the  public 
morals  and  preventing  crime. 
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Smith  v.  Moss,  102  N.  Y.  L.  J.  1857,  November  29,  1939. 
The  Court  ruled  that  the  Commissioner  was  within  his  rights  in 
refusing  to  issue  licenses  to  a  group  of  itinerant  musicians,  thus 
giving  support  to  the  efforts  of  the  Commissioner  to  curb  a  form 
of  mendicancy. 

Matter  of  Susser  v.  Moss.  103  N.  Y.  L.  J.  1246,  March  19, 
1940.  The  Commissioner  revoked  the  petitioner's  employment 
agency  license  because  he  had  failed  to  investigate  the  references 
of  a  domestic  servant  who  aided  in  the  robbery  of  the  employer 
to  whom  petitioner  sent  her.  The  Court  upheld  the  revocation 
and  as  a  result  of  the  Commissioner's  action  and  this  decision,  the 
General  Business  Law  was  amended  so  as  to  make  it  mandatory 
in  all  cases  for  employment  agencies  to  investigate  the  references 
of  domestics. 

Matter  of  Powell  Vocational  Corp'n.  v.  Moss,  103  N.  Y.  L.  J. 
2681,  June  13,  1940.  The  refusal  of  the  Commissioner  to  grant 
a  license  authorizing  the  operation  of  an  employment  agency  in  a 
law  office,  because  of  the  abuses  which  might  result,  was  sustained. 

Police 

During  1940  the  Head  of  the  division  acted  as  prosecutor  in 
a  number  of  important  departmental  trials  growing  out  of  the 
exposure  of  the  bail  bond  racket  in  Brooklyn  by  the  Amen  inves- 
tigation. The  division  Head  performed  the  same  function  in  con- 
nection with  the  disciplinary  proceedings  brought  as  a  result  of 
the  theft  of  arrest  records  from  the  Bergen  Street  Police  Station. 
All  of  these  prosecutions  were  conducted  to  a  successful  conclu- 
sion, eleven  police  lieutenants  and  one  sergeant  being  convicted  of 
the  charges  brought.  The  division  thus  rendered  material  assist- 
ance in  the  task  of  preserving  the  integrity  of  the  Police  force. 

Among  the  important  decisions  affecting  the  work  of  the  de- 
partment are  the  following: 

Smith  v.  Valentine,  282  N.  Y.  351  (1940).  The  Court  held 
that  a  policeman  who  accepted  gratuities  from  an  attorney  prac- 
ticing in  the  Police  Court  of  the  precinct  to  which  the  officer  was 
attached,  was  guilty  of  misconduct  justifying  his  dismissal.  The 
Court  declared  that  the  Police  Commissioner  as  trier  of  the  facts, 
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was  authorized  to  reject  the  officer's  contention  that  the  gratuities 
were  presents  given  to  his  children.  This  case  was  a  part  of  a 
series  of  proceedings  which  had  their  origin  in  disciplinary  action 
taken  against  a  number  of  policemen  as  a  result  of  an  investiga- 
tion conducted  by  the  Queens  County  Bar  Association,  who  were 
discovered  to  have  been  accepting  gratuities  from  the  lawyer  in- 
volved in  the  Smith  case.  The  Head  of  the  division  acted  as 
prosecutor  in  the  departmental  trials  of  these  officers. 

Pruzan  v.  Valentine,  282  N.  Y.  498  (1940).  The  Court  sus- 
tained the  Commissioner's  refusal  to  license  the  operation  of  two 
taxicabs  by  their  purchaser,  where  the  retention  of  control  over 
the  vehicles  was  such  as  to  support  the  Commissioner's  determina- 
tion that  the  sale  was  not  a  bona  fide  transfer.  This  decision 
serves  to  prevent  attempts  by  owners  of  fleets  of  taxicabs  to  evade 
the  requirements  of  the  Workmen's  Compensation  Law,  the  Social 
Security  Act  and  similar  protective  social  legislation  by  transfer- 
ring vehicles  to  sham  owners. 

Mestichelli  v.  Valentine,  173  Misc.  539  (1939).  The  Court 
sustained  as  constitutional  the  provisions  of  the  Administrative 
Code  which  prohibit  the  display  at  gas  stations  of  signs  advertis- 
ing the  price  of  gasoline  which  exceed  specified  measurements. 
This  was  the  first  decision  to  affirm  the  validity  of  these  provi- 
sions, which  were  subsequently  pronounced  constitutional  by  the 
Court  of  Appeals  in  People  v.  Arlen  Service  Stations,  284  N.  Y. 
340  (1940). 

Breen  v.  Valentine,  170  Misc.  590  (1939),  aff'd  256  App. 
Div.  1066  (1st  Dept.,  1939).  The  Court  denied  an  application 
for  a  temporary  injunction  in  a  taxpayer's  action  brought  to  re- 
strain the  Police  Department  from  licensing  certain  purchasers 
of  taxicabs.  It  was  held  that  a  taxpayer's  suit  would  not  lie  since 
it  was  not  shown  that  the  action  of  the  Police  Commissioner,  even 
if  (as  claimed  by  plaintiff),  illegal  and  based  upon  a  misinterpre- 
tation of  the  laws  governing  the  assumption  of  tort  liabilities  by 
the  purchasers,  would  be  productive  of  injury  to  the  public  interest. 
The  complaint  was  later  dismissed  (102  N.  Y.  L.  J.  1461,  Novem- 
ber 3,  1939),  and  a  challenge  to  the  issuance  of  over  800  licenses 
was  thereby  defeated. 
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People  v.  Friedman,  16  N.  Y.  Supp.  2d  925  (1940).  It  was 
held  that  persons  who  leased  sidewalk  sales  stands  from  owners 
of  stores  in  front  of  which  the  stands  were  being  maintained,  were 
properly  convicted  of  illegally  obstructing  the  sidewalk,  as  such 
stands  may  be  lawfully  maintained  only  for  display  purposes  by 
the  owners  of  the  premises  in  front  of  which  they  are  situated. 
An  attack  on  the  constitutionality  of  the  applicable  provisions  of 
law  was  rejected  and  a  curb  was  thus  placed  upon  an  offensive 
form  of  street  obstruction. 

The  division  has  sustained  the  Police  Department  in  a  num- 
ber of  other  prosecutions  aimed  at  the  elimination  of  illegal  stoop- 
line  stands  throughout  the  City. 

Dinino  v.  Valentine,  102  N.  Y.  L.  J.  2138,  Dec.  1939.  The 
Court  upheld  as  constitutional  the  City's  "anti-puller-in"  law,  which 
outlaws  the  annoying  activities  of  sidewalk  solicitors  of  patronage 
for  stores  and  other  establishments. 

Matter  of  Morrillon  Restaurant  v.  Valentine,  101  N.  Y.  L.  J. 
2592,  June  5,  1939.  The  Court  upheld  the  refusal  of  the  Com- 
missioner to  license  a  cabaret,  because  of  the  objections  of  the 
parishioners  of  a  church  opposite  which  it  was  to  be  conducted 
and  the  protests  of  residents  of  the  vicinity. 

Markets 

Matter  of  /.  F.  Nevins  Fuel  Corp'n.  v.  Morgan,  103  N.  Y. 
L.  J.  2918,  June  28,  1940.  The  Court  sustained  the  revocation 
of  a  coal  dealer's  license  which  was  cancelled  when  the  Commis- 
sioner discovered  that  an  officer  of  the  licensee  corporation  had 
been  guilty  of  improper  business  practices  indicating  unfitness  and 
had  a  criminal  record. 

The  division  has  conducted  many  prosecutions  for  the  de- 
partment against  dealers  in  foods  and  other  commodities  who 
were  found  to  have  perpetrated  frauds  upon  the  consuming  public. 

Parks 

Whitworth  v.  Moses,  102  N.  Y.  L.  J.  2292,  Dec.  23,  1939. 
The  petitioner's  application  to  compel  the  Commissioner  to  permit 
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him  to  move  a  frame  house  to  a  new  site  by  transporting  it  over 
a  park  street  was  denied,  the  Commissioner's  refusal  to  authorize 
an  obstruction  to  traffic  being  sustained. 

The  division  has  conducted  many  prosecutions  against  persons 
guilty  of  having  violated  the  Rules  promulgated  by  the  depart- 
ment for  the  protection  of  the  parks  and  the  prevention  of  im- 
proper conduct  therein. 

RAILROAD    CONSTRUCTION    LITIGATION  —  Charles 
Blandy,  Assistant  in  Charge. 

This  division,  formerly  known  as  the  division  of  Transit 
Litigation,  defends  actions  arising  out  of  subway  construction 
contracts,  as  well  as  actions  for  damages  due  to  subway  and 
elevated  railroad  construction  and  operation.  The  cost  of  main- 
taining the  division  is  not  paid  out  of  budgetary  appropriations  to 
the  Law  department  but  out  of  transit  funds,  the  amount  being 
charged  to  the  respective  contracts  for  rapid  transit  construction 
as  a  part  of  construction  costs. 

This  division  was  successful  in  all  but  one  case  in  each  of  the 
years  1939  and  1940. 

In  co-operation  with  the  Comptroller,  we  made  favorable 
settlements  in  a  number  of  contract  cases,  several  of  which  would 
have  taken  a  month  or  more  to  try  in  court. 

As  many  of  the  cases  fall  into  known  standard  groups,  the 
division  has  adopted  the  system  of  trying  one  or  more  test  cases 
to  determine  legal  responsibility  for  a  group  of  many  cases,  thus 
reducing  the  number  of  trials  to  a  minimum,  with  corresponding 
savings  of  trial  expense. 

Kovalsky  v.  City  et  al.,  tried  before  Carew,  J.  Trial  Term, 
Part  VIII,  Supreme  Court,  N.  Y.  County,  and  complaint  dis- 
missed. See  Law  Journal  November  28,  1939.  This  is  the  first 
tried  case  interpreting  the  provisions  of  the  new  Administrative 
Code  involving  the  rights  of  the  Comptroller  to  examine  a  claimant 
fully  upon  his  claim.    (§93d-1.0  T.  A.,  Ch.  5). 

Here  the  filed  claim  presented  a  damage  claim  for  construction 
damage  only,  but  upon  examination  before  the  Comptroller  the 
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plaintiff  contended  that  its  damage  resulted  from  two  causes : 
Construction,  and  the  operation  of  trains.  The  Comptroller's 
examiner,  faced  with  an  added  cause  of  alleged  damage,  inquired 
if  it  was  the  claim  that  this  damage  was  caused  by  reason  of  loss 
of  lateral  support  during  the  construction  of  the  subway,  or  by 
the  operation  of  the  trains  subsequent  to  the  opening  of  the  sub- 
way. To  this  question  the  claimant  gave  no  answer,  because  his 
counsel  made  objection  to  the  question. 

Upon  the  trial  the  city  made  the  above  facts  the  basis  of  one 
of  its  motions  to  dismiss,  upon  the  ground  that  the  plaintiff  had 
failed  to  comply  with  the  provisions  of  the  Administrative  Code, 
because,  if  for  no  other  reason  than  lack  of  information  as  to  the 
facts  relative  to  the  justness  of  such  account  or  claim,  the  Comp- 
troller failed  to  pay  or  adjust  the  claim ;  it  cannot  be  said  as  a 
matter  of  law,  that  his  failure  to  pay  is  a  neglect  or  refusal  to  make 
an  adjustment  or  payment.  As  this  was  a  necessary  allegation 
to  establish  as  a  prerequisite  to  the  bringing  of  the  action,  there 
was  a  failure  of  proof,  and  the  city  was  entitled  to  a  dismissal. 
The  trial  court  granted  the  motion  for  a  dismissal. 

Corston  Realty  Corporation  v.  City  &  George  H.  Flynn 
Corporation,  tried  before  Haber,  J.,  Trial  Term  Part  XXV,  Cen- 
tral Non-Jury  Part,  Manhattan,  June  13,  1939.  The  year  saw  the 
first  of  the  new  Sixth  Avenue  Subway  litigation  to  reach  trial. 
Plaintiff  claimed  that  a  large  temporary  tower  structure  built  to 
bypass  a  gas  main,  was  improperly  built  and  maintained  adjacent 
to  plaintiff's  premises,  and  constituted  an  inexcusable  obstruction 
to  the  easements  of  light,  air  and  access,  particularly  interfering 
with  the  ingress  and  egress  of  store  customers,  and  preventing 
inspection  of  the  show  window. 

The  court  dismissed  the  complaint  at  the  close  of  the  plain- 
tiff's case.  Aside  from  defenses  on  the  facts  the  city  urged  that 
the  plaintiff  in  any  event  suffered  merely  certain  inconveniences 
and  small  losses  during  the  execution  of  a  great  public  improve- 
ment, and  that  if  either  defendant  should  pay  it  should  be  the 
co-defendant  under  the  contract  provisions  and  under  the  inde- 
pendent contractor  rule. 

Fulton  Market  Realty  Corporation  v.  The  City  of  New  York 
&  Mason  &  Hanger  Company — Frederick  H.  Cone  v.  The  City  of 
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New  York  &  Mason  &  Hanger  Company,  tried  before  McGoldrick, 
J.,  Trial  Term,  Part  XI,  Supreme  Court,  N.  Y.  County,  Novem- 
ber 14,  1939.  These  two  actions  were  test  cases,  claiming  that  the 
plaintiffs  were  damaged  by  the  construction  of  the  Independent 
Subway,  the  measure  of  their  damages  being  the  sums  they  paid 
the  city  for  assessments  for  a  new  sewer.  This  new  sewer,  the 
plaintiffs  contended,  would  have  been  unnecessary,  had  the  subway 
not  been  built,  or  if,  in  building  it,  proper  practice  and  care  had 
been  used  to  preserve  the  old  sewer. 

Particularly  detailed  preparation  had  to  be  given  these  actions, 
not  only  because  there  were  fifteen  other,  similar  claims,  but 
because,  as  the  plaintiffs  originally  sued,  they  attacked  the  sewer 
assessments  as  illegal  from  numerous  angles.  The  city  and  the 
contractor  secured  ample  proof,  by  the  records  of  various  of  the 
city  departments,  by  employes  of  the  bureau  of  Sewers  and  High- 
way, and  by  engineering  experts,  that  the  old  sewer,  built  in  1847, 
had  to  go,  irrespective  of  subway  construction. 

Reliance  was  especially  placed,  on  the  legal  points,  that  plain- 
tiffs should  have  proceeded  by  petition  under  the  Charter,  that 
the  determinations  of  the  responsible  city  officials  as  to  the  neces- 
sity for  the  new  sewer  were  conclusive,  and  that  the  action  the 
Assessors,  and  the  Board  of  Estimate,  took,  were  not  reviewable 
by  any  court  except  under  the  Charter.  The  complaints  were 
dismissed. 

Schlobohm  v.  City,  tried  before  Carew,  J.,  Special  Term, 
Part  VI,  Supreme  Court,  N.  Y.  County,  May  5,  1939.  This 
action  for  $40,600  damages  and  an  injunction  will  serve  as  an 
example  of  a  typical  operating  damage  action  defended  by  the 
division.  Plaintiff  claimed  that  vibrations  due  to  the  operation 
of  the  subway  trains  were  transmitted  to  the  structure ;  that  this 
vibration  was  resulting  in  the  cracking  of  stonework,  separation 
of  joints  in  the  stonework  and  brick  work,  cracking  of  plaster 
and  ceilings  and  other  damage  in  the  interior  of  the  building. 
Plaintiff  sought  money  damages  and  in  addition  an  injunction 
restraining  the  operation  of  the  railroad,  or  in  the  alternative 
judgment  for  compensation  for  permanent  damage  due  to  alleged 
impairment  of  lateral  support.  The  city  contended  that  there  had 
been  no  impairment  of  lateral  support  and  that  the  plaintiff  was 
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not  entitled  to  an  injunction,  because  he  had  consented  to  the 
construction  and  operation  of  the  subway  (although  reserving 
rights  to  damages,  if  any)  and  that  there  was  no  destructive  subway 
vibration  damage  to  the  building. 

Subway  operation  vibration  as  a  causative  factor,  was  excluded 
by  the  measurement  of  such  vibration  by  an  engineering  instru- 
ment for  that  purpose,  which  showed  to  the  satisfaction  of  the 
court,  that  the  vibration  communicated  to  the  building  from  the 
subway  trains  was  practically  nil  and  insufficient  to  cause  any 
damage. 

The  trial  resulted  in  a  dismissal  of  the  complaint.  It  also 
resulted  in  the  judicial  acceptance  and  approval  of  the  engineering 
instrument  used  by  the  city  in  making  the  vibration  tests,  a  prece- 
dent of  great  value  to  the  city  in  this  increasingly  frequent  type 
of  litigation. 

Non  Litigated  Matters.  A  large  part  of  the  division's  time 
was  taken  up  in  the  settlement  of  a  dozen  actions,  many  of  them 
subway  contractor's  actions,  which  were  practically  tried  in  the 
office  with  opposing  counsel  present  and  witnesses  examined  and 
documentary  proof  submitted.  Three  of  these  cases  were  of  the 
extended  type  and  would  each  have  taken  a  month  or  more  to  try 
in  court.  In  all  of  these  cases  numerous  trial  briefs  had  been 
prepared  prior  to  the  time  plaintiff's  attorneys  had  suggested  this 
method  of  disposition.  Due  to  the  complexity  of  these  cases  and 
the  highly  controversial  accountancy  and  other  proof  involved, 
it  would  have  been  extremely  unsatisfactory  to  have  presented 
these  cases  in  court  before  a  judge,  and  especially  before  a  jury. 
Acceptable  adjustment  figures  were  struck  in  all  of  these  cases. 
On  the  whole,  this  method  of  disposition  proved  highly  satisfactory 
to  both  plaintiffs  and  the  city  and  while  there  was  probably  no 
saving  in  time  or  in  the  amount  of  work  put  in  on  these  "settlement 
trials"  it  eliminated  the  preparation  of  the  usual  three  volume 
records  for  appeals,  which  so  often  follow  the  trials  of  these 
contract  actions. 

Mason  &  Hanger  v.  City.  Many  conferences  were  held  prior 
to  the  trial  resulting  in  the  city  conceding  a  liability  of  $24,792.76, 
which  offer  plaintiff  rejected  as  inadequate.    At  the  close  of  the 
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second  day  of  the  trial,  the  trial  judge  negotiated  a  settlement  for 
the  amount  the  city  had  offered  to  settle  for  prior  to  the  trial,  plus 
costs  and  interest  charges.  This  judgment  constituted  the  only 
recovery  obtained  against  this  division  in  a  trial  in  1939. 

Rector,  Church  W ardens  &  Vestrymen  of  St.  James  Church, 
v.  The  City  oj  New  York,  et  al.  This  action  was  for  $97,640. 
alleged  structural  damage  to  the  Church  structure  caused  by  loss 
of  lateral  support,  and  the  failure  to  underpin  the  foundations  and 
walls,  prior  to  subway  construction.  Shortly  after  the  subway 
contractor  had  completed  the  building  of  the  subway  structure  in 
front  of  the  Church,  the  contractor  negotiated  a  general  release 
with  plaintiff  for  a  substantial  money  consideration,  the  release 
reading  in  part: 

"*  *  *  now  has  or  which  it  hereafter  can,  shall  or  may 
have  for,  upon  or  by  reason  of  any  matter,  cause,  or  thing 
whatsoever  from  the  beginning  of  the  world  to  the  day  of 
the  date  of  these  presents." 

Subsequent  to  the  date  of  the  release  further  continuing 
damage  to  the  Church  structure  was  claimed  for  which  this  action 
was  brought.  Upon  the  trial  the  City  moved  to  dismiss  upon  the 
ground  that  the  release  inured  to  the  benefit  of  the  city  as  a  joint 
tort  feasor,  and  covered  the  future  continuing  damage.  Plaintiff 
contended  the  release  embraced  damages  only  to  the  date  of  the 
release  and  failed  to  mention  or  discharge  the  City.  The  court 
granted  the  city's  motion  and  dismissed  the  complaint.  An  appeal 
is  now  pending. 

Slattery-Daino  Company,  Inc.  v.  The  City.  Plaintiff,  a  sub- 
way contractor,  claimed  the  City  had  represented  by  its  contract 
plans  and  drawings  that  the  subsurface  material,  consisted  of  rock 
of  a  kind  and  character  that  would  support  the  roof  and  sides  of 
a  tunnel  cut,  without  the  necessity  of  supports  and  bracing ;  when 
as  a  fact  it  was  not,  which  fact  required  the  adoption  of  expensive 
uncontemplated  construction  methods,  the  cost  of  which  were  the 
plaintiff's  damages.  The  trial  court  awarded  judgment  in  plain- 
tiff's favor  for  $41,822.45  and  the  matter  was  subsequently  com- 
promised by  a  substantial  reduction  of  the  judgment,  pending  the 
appeal.   This  was  the  sole  recovery  against  the  City  in  1940. 
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Liggett  Drug  Company,  Inc.  v.  The  City.  Plaintiff  sued  for 
the  cost  of  drugstore  supplies  destroyed  by  rain  water  which 
entered  the  cellar  of  plaintiff's  building  because  of  the  alleged  open 
conditions  created  by  the  Sixth  Avenue  subway  construction  work. 
The  City  contended  the  damages  resulted  from  an  act  of  God. 
That  the  rain  was  a  deluge  of  unprecedented  proportions  which 
paralysed  all  the  City's  drainage  facilities  to  control  normal  ex- 
pectations, causing  a  backing  up  of  the  normal  underground 
drainage  channels  of  nature,  water-logging  the  ground,  and  pro- 
ducing a  high  ground  water  table  which  reached  above  the  floor 
of  plaintiff's  cellar.    Decision  is  awaited. 

Unlandherm  v.  Park  Contracting  Corporation  and  The  City 
of  New  York.  This  was  a  suit  for  an  injunction  and  accounting 
based  on  two  patents  for  alleged  improved  methods  of  constructing 
subways,  plaintiff  claiming  joint  and  several  infringement  thereof 
by  the  City  and  the  subway  contractor  constructing  Section  9  of  the 
Sixth  Avenue  subway,  in  connection  with  the  underpinning  of  the 
columns  of  the  Sixth  Avenue  elevated  railroad.  The  City  and  the 
contractor  claimed  that  the  patented  methods  had  been  used  before 
in  subway  construction  in  Brooklyn  and  in  Philadelphia.  Judge 
Coxe,  after  a  seven  days  trial  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York,  held  both  patents  invalid 
for  want  of  novelty  and  dismissed  the  Bill  of  Complaint,  the 
opinion  of  the  court  being  reported  in  34  F.  Supp.  237.  No  appeal 
has  been  taken  from  the  decree  entered  in  favor  of  defendants. 

Rodgers  &  Hagerty,  Inc.,  v.  The  City  of  New  York,  Route 
5,  Section  5.  Some  actions  are  disposed  of  by  adjustment;  this 
is  a  typical  type  for  settlement.  This  action  was  brought  by  a 
contractor  in  connection  with  subway  construction  building  opera- 
tions of  the  Interborough  Rapid  Transit  Railroad  in  the  Bronx. 
The  action  was  commenced  over  twenty  years  ago  and  was  one 
of  a  number  of  old  contract  cases  that  were  transferred  to  this 
Division  several  years  ago.  Prior  to  the  transfer  a  motion  had 
been  made  to  dismiss  the  complaint  for  lack  of  prosecution,  but 
this  motion  was  not  successful.  When  we  went  into  preparing 
the  law  suit  for  trial  we  found  that  many  engineers  were  dead, 
This  Division  started  work  upon  the  case  immediately  upon  its 
transfer  here,  but  we  found  continued  difficulty.  Both  the  City 
and  the  contractor  suffered  from  lack  of  witnesses  who  were  fully 
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acquainted  with  the  facts,  which  required  us  to  do  months  of  work 
with  the  engineers  of  the  Board  of  Transportation  and  others.  The 
amount  demanded,  with  interest  from  1916,  made  a  total  of  over 
$650,000.  There  were  originally  182  claims  in  the  law  suit.  These 
ranged  from  large  items  such  as  one  for  $137,921  for  a  balance 
due  for  underpinning  of  buildings  beyond  what  the  contractor  was 
paid  for,  to  items  less  than  $100.00.  The  adjustment  reached  was 
at  $38,880.52  with  interest  to  be  fixed  by  the  Comptroller,  and  a 
flat  payment  was  reached  of  $50,000.  We  believe  that  the  law 
suit,  if  tried,  would  have  taken  one  or  two  months,  with  great 
doubt  as  to  the  possibility  of  making  legal  proof  of  the  defense, 
because  of  the  lapse  of  time  since  the  work  was  done. 

Central  Park  Plaza  Corporation  v.  The  City  of  New  York 
and  T.  A.  Gillespie  Company,  United  States  Fidelity  &  Guaranty 
Co.,  National  Surety  Corporation,  Continental  Casualty  Company 
and  New  York  Indemnity  Company;  Grace  D.  Strebig  v.  Same 
and  Same;  Charles  B.  Towns  Hospital  v.  Same  and  Same.  These 
three  actions,  test  cases,  were  tried  together.  They  were  brought 
for  property  damage  by  reason  of  a  break  in  a  36  inch  water  main 
in  Central  Park  West,  Manhattan.  The  City  impleaded  the  sub- 
way contractor,  T.  A.  Gillespie  Company,  and  the  contractor's 
sureties.  The  cases  were  especially  complicated  both  on  the  facts 
and  the  law.  Questions  of  proper  support  of  the  main  during 
subway  construction  and  the  backfilling  done  by  the  contractor 
were  litigated  and  there  was  much  engineering  testimony.  On  the 
law  side,  among  the  questions  arising  for  decision  were  the  applica- 
tion of  the  res  ipsa  loquitur  doctrine,  the  duration  of  the  faithful 
performance  bond  given  by  the  contractor,  the  liability  of  the 
sureties  after  the  lapse  of  more  than  four  years  from  the  expiration 
of  the  contract  period  for  backfill  maintenance,  and  the  "inde- 
pendent contractor  rule"  with  respect  to  water  main  breaks.  By 
stipulation,  some  25  other  suits  against  the  city,  the  contractor  and 
the  surety  companies,  arising  out  of  the  same  water  break,  are 
dependent  on  the  final  outcome  of  these  three  cases,  except  as  to 
the  amounts.   Decision  is  awaited. 

A  considerable  portion  of  the  time  of  the  division  is  devoted 
to  conferences  with  opposing  counsel,  counsel  for  co-defendants, 
the  board  of  Transportation  and  its  representatives,  etc.  In  1939 
there  were  179  such  conferences,  in  1940,  164. 
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REAL  ESTATE  AND  CONDEMNATION— Julius  Isaacs, 
Assistant  in  Charge. 

The  year  1939  saw  a  consolidation  into  one  division  of  the 
personnel  handling  all  the  city's  real  estate  interests  within  the 
city  limits  excepting  tax  certiorari  proceedings.  Thus  real  estate 
litigation,  condemnation  proceedings,  street  closings,  contracts  and 
leases  affecting  real  property,  dedication  of  streets,  deeds  of  ces- 
sion, mortgage  foreclosures,  tax  lien  foreclosures  and  title  exam- 
inations and  reports,  all  are  coordinated  and  supervised  as  a  unit. 
The  branch  offices  of  the  division  have  been  continued  in  Brooklyn 
and  Queens  to  afford  information  to  local  citizens  and  to  expedite 
our  work  in  those  boroughs. 

In  1940,  also,  we  incorporated  into  this  division  that  part  of 
the  department's  staff  dealing  with  the  legal  problems  arising  from 
the  city's  ownership  of  water  supply  property  within  the  city  and 
throughout  so  much  of  Long  Island  as  is  not  included  within  the 
-city  limits. 

The  magnitude  of  the  work  of  the  division  can  best  be  realized 
when  we  point  out  that  in  condemnation  alone  from  October,  1938 
to  September  30,  1940,  awards  totalled  $50,586,924.78.  This  is 
but  one  phase  of  the  division's  diversified  activities  which  will 
appear  in  this  report.  Appeals  arising  out  of  this  comprehensive 
real  estate  litigation  are  argued  by  members  of  the  division. 

Gerritsen  Basin 

In  the  1938  report  we  called  attention  to  the  city's  significant 
victory  in  obtaining  a  favorable  ruling  upon  the  city's  title  to  1,800 
acres  of  islands  of  marsh  situated  in  Jamaica  Bay.  The  decision 
turned  upon  the  interpretation  to  be  given  a  patent  made  to  Dutch 
settlers  in  1636  to  lands  on  the  mainland  north  of  Jamaica  Bay  and 
involved  claims  of  some  nine  million  dollars.  Upon  appeal  the 
City's  title  was  sustained  both  by  the  Appellate  Division  and  the 
Court  of  Appeals. 

Larceny  Park 

The  Appellate  Division  of  the  Second  Department  set  aside 
as  "grossly  excessive"  the  $310,444  award  made  for  lands  under 
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water  at  Rockaway  which,  itself,  was  a  reduction  from  the  extrava- 
gant sum  fixed  originally  in  1933.  That  first  award  with  interest 
amounted  to  almost  one  million  dollars  and  because  of  it  you 
dubbed  the  property  "Larceny  Park". 

On  retrial  in  1940,  an  award  of  $80,000  was  made  by  Mr. 
Justice  Lockwood  for  this  submerged  land,  thus  ending  another 
of  the  notorious  grabs  for  City  money  inherited  by  your  adminis- 
tration. 

Broad  Channel 

As  the  result  of  extended  negotiations  between  this  division 
and  the  Broad  Channel  Corporation,  seventeen  years  of  litigation 
were  terminated  by  the  city's  recapture  of  the  30  year  lease  of 
Broad  Channel,  thus  paving  the  way  for  major  improvements 
contemplated  by  the  city.  This  case  is  more  fully  discussed  at 
p.  18  of  this  report. 

Amst'el  Boulevard  and  Depot  Road 

This  division  succeeded  in  recovering  $230,000  from  the  Long 
Island  Railroad  Company  by  reason  of  an  erroneous  computation 
by  the  court  in  1926  in  the  Amstel  Boulevard  condemnation  pro- 
ceeding. The  computation  was  based  on  the  incorrect  assumption 
by  the  experts  who  testified  on  the  trial  that  the  property  had  a 
frontage  on  Beach  116th  Street,  Rockaway,  Queens,  of  some  996 
feet,  whereas,  in  fact,  the  frontage  was  some  644  feet,  as  well  as 
on  a  mistake  in  arithmetic  resulting  in  an  overcharge  to  the  city  of 
$40,191.  The  error  was  discovered  while  investigating  the  "Lar- 
ceny Park"  proceeding. 

The  Long  Island  Railroad  Company  surrendered  an  award 
of  about  $100,000  which  had  been  made  to  it  in  the  Depot  Road 
proceeding  on  what  the  city  claimed  to  be  an  erroneous  theory  as 
to  the  nature  of  the  railroad  company's  title ;  and  the  company 
made  an  outright  payment  of  $130,000  in  cash  to  the  city,  at  the 
same  time  withdrawing  its  appeal  from  a  Special  Term  order  which 
directed  it  to  return  $152,052.20  and  interest  paid  under  a  1926 
decree. 
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Collections 

Total  collections  made  through  this  division  were  in  excess 
of  $600,000.  In  this  sum  is  included  $52,643.53  from  Broad 
Channel,  S23O.0OO  from  the  Long  Island  Railroad,  and  $240,000 
from  the  Erie  Railroad  for  dock  rents. 

Brooklyn-Battery  Tunnel 

Tripartite  agreements  between  the  City,  the  Triborough  Bridge 
Authority  and  the  Tunnel  Authority  were  drawn  as  a  result  of 
which  the  Reconstruction  Finance  Corporation  will  lend 
$57,000,000  to  defray  the  cost  of  construction  of  the  Brooklyn- 
Battery  Tunnel.  Condemnation  proceedings  covering  the  three- 
mile  route  of  the  Hamilton  Avenue-Third  Avenue  Elevated  Park- 
way connection  to  the  tunnel  involving  561  parcels  with  awards 
of  S4,199,013,  were  authorized  and  carried  to  a  speedy  conclusion. 

Public  Housing  Projects 

Public  Housing  projects  have  raised  important  legal  prob- 
lems, both  in  the  acquisition  of  sites  and  in  the  relationships 
between  the  municipal  and  federal  housing  authorities  and  the  city. 
Novel  cooperation  agreements  have  been  drafted,  denning  the 
separate  obligations  of  the  city  and  the  housing  authorities.  This 
subject  is  discussed  at  some  length  at  p.  15  of  this  report. 

Vladeck  Federal  Houses  and  Vladeck  City  Houses 

Title  vested  in  the  city  within  20  days  after  these  proceedings 
had  been  authorized.  They  were  authorized  by  the  Board  of 
Estimate  on  March  23,  1939.  On  April  13,  1939  title  vested.  The 
awards  were  announced  by  the  Court  on  June  20.  1939.  The  total 
acquisition  cost  of  this  project  was  $2,337,242.05. 

South  Jamaica  Houses 

This  project  was  authorized  by  the  Board  of  Estimate  on  June 
15,  1939.  Within  the  minimum  time  permitted  by  statute,  an 
order  was  obtained  on  June  28,  1939,  vesting  title  in  the  city.  One 
month  later,  on  July  28,  1939,  the  court  announced  its  awards 
amounting  to  $326,076  for  the  property  taken. 
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East  River  Houses 

This  proceeding  was  authorized  by  the  Board  of  Estimate 
on  November  16,  1939.  Title  vested  on  December  1,  1939.  The 
court's  awards  were  announced  on  December  30,  1939.  The  total 
acquisition  cost  of  this  project  was  $1,246,736.43. 

Kingsborough  Housing  Project 

This  proceeding,  authorized  by  the  Board  of  Estimate  on  June 
13,  1940,  was  carried  to  final  decree  within  three  months.  Awards 
in  this  proceeding  totalled  $1,276,210. 

Fort  Greene  Housing  Project 

Title  vested  in  this  proceeding  on  December  13,  1940  involving 
640  damage  parcels  assessed  at  $5,600,000.  The  proceeding  is  now 
on  trial. 

In  each  of  these  housing  projects  the  division,  in  addition  to 
conducting  the  condemnation  proceedings  and  trials,  cooperated 
with  the  Housing  Authority  in  the  purchase  before  condemnation 
of  portions  of  the  site  sought  by  the  Authority.  In  these  instances 
the  division  drew  contracts  of  purchase,  made  full  searches,  closed 
titles  and  handled  the  necessary  post-closing  arrangements. 

East  River  Drive 

Several  sections  of  the  East  River  Drive  proceedings  have 
been  tried.  The  proceeding  extending  from  East  49th  to  East  92nd 
Streets  has  been  completed.  Awards  of  $1,295,482  were  made  in 
payment  of  $3,815,619  in  claims. 

The  Manhattan  Borough  President  did  not  wish  to  deprive 
the  owners  of  various  industrial  and  residential  properties  of  access 
to  the  waterfront.  With  this  in  view,  this  division  assigned 
assistants  to  cooperate  in  executing  satisfactory  agreements.  The 
result  has  been  to  retain  businesses  in  the  city  and,  in  the  case  of 
residential  properties,  such  availability  to  the  waterfront  either 
retained  or  enhanced  the  taxable  value  of  such  properties.  Such 
owners  have  limited  their  claims  in  the  condemnation  proceeding 
to  $1.  These  agreements  resulted  in  substantial  savings  to  the 
city. 
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Marginal  Street,  from  East  30th  to  East  49th  Streets 

In  connection  with  the  acquisition  of  the  lands  and  rights 
necessary  for  the  construction  of  the  Marginal  Street,  between  the 
above  limits,  assistants  assigned  to  work  with  the  Borough  Presi- 
dent also  cooperated  in  the  consummation  of  a  number  of  agree- 
ments similar  to  those  consummated  in  the  East  River  Drive 
proceeding. 

Arterial  Highways  and  Parkways 

Several  important  procedings  were  completed  in  connection 
with  the  development  of  the  city's  arterial  highways.  These 
included  the  proceedings  in  the  Bronx  for  the  opening  of  the 
southerly  extension  of  Bronx  River  Parkway,  Hutchinson  River 
Parkway  Extension,  and  proceedings  for  the  widening  of  Grand 
Concourse,  Whitlock  Avenue,  Southern  Boulevard  and  Eastern 
Boulevard.  In  Brooklyn,  the  Meeker  Avenue  widening  and  several 
sections  of  the  new  Belt  Parkway  were  tried.  In  Queens  the 
Woodhaven  Boulevard  widening,  the  first  section  of  the  Connect- 
ing Highway,  several  sections  of  the  Belt  Parkway,  including  Cross 
Island  Parkway,  as  well  as  the  North  and  South  Conduit  Avenue 
proceedings  were  completed. 

Belt  Parkway  System 

An  important  link  in  the  Belt  Parkway  system  was  acquired 
by  the  city  in  1939  known  as  the  Circumferential  Parkway  extend- 
ing from  Bensonhurst  Park  to  Coney  Island  Avenue.  The  trial 
of  546  non-waterfront  parcels  acquired  in  this  proceeding  was 
commenced  on  February  5,  1940  and  concluded  on  March  18,  1940. 
The  awards  and  interest  amounted  to  $1,157,014.43.  The  trial  of 
the  154  water  front  parcels  is  now  in  progress. 

Cross  Island  Parkway 

The  second  section  of  the  proceeding  known  by  this  name 
was  fully  tried  and  objections  disposed  of.  Total  claimants' 
figures  amounted  to  $1,128,009.24.  The  City's  figures  were  $309,- 
123.   The  Court  made  awards  of  $407,790. 

Cross  Island  Boulevard 

This  boulevard  provides  a  north  and  south  connection  with 
the  Whitestone  Bridge.    Sections  1  to  5  of  this  proceeding  were 
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concluded,  the  Court  awarding  $1,609,997  as  against  claims  of 
$2,142,523  and  the  city's  estimates  of  damage  of  $1,324,051. 

Brooklyn-Battery  Tunnel  Approach 

Title  vested  to  561  damage  parcels  along  Hamilton  Avenue 
from  Henry  Street  to  3rd  Avenue  in  Brooklyn  on  June  12,  1940. 
Trial  began  on  September  3,  1940.  A  final  decree  on  December 
16,  1940  contained  awards  of  $4,199,013. 

Midtown  Tunnel  Approach 

This  proceeding,  encompassing  land  from  1st  to  3rd  Avenues 
and  between  34th  and  38th  Streets,  Manhattan,  was  also  brought 
to  completion.  Awards  of  $1,977,277.54  were  made  for  47  parcels 
valued  by  the  claimants  at  $2,899,934  and  by  the  city  at  $1,667,805. 

Rockaway  Beach 

The  improvement  of  the  Rockaway  Beach  frontage  from 
Beach  73rd  Street  to  Beach  110th  Street  involved  many  compli- 
cated questions  of  law  and  required  a  trial  which  lasted  for  more 
than  six  months.  The  decision  was  a  notable  victory  for  the  city 
since  our  contentions  were  upheld  as  to  the  location  of  the  high 
water  line  and  the  ownership  of  the  foreshore.  The  Court's  awards 
for  the  377  ocean-front  parcels  involved  totalled  $3,368,601.06. 
The  claimants'  figures  were  $6,242,742.58.  The  city's  experts 
appraised  the  property  at  $3,123,085.48. 

Coney  Island  Public  Beach  Addition  from  W.  \Sth  to  W.  8th  Sts. 

This  trial  was  concluded  on  December  6,  1940.  Claimants 
estimated  their  damages  at  $2,195,097;  the  city's  figures  were 
$1,044,630  and  the  court's  awards,  contained  in  its  decision  of 
December  21,  1940,  were  $1,151,229. 

Queens  Borough  Hall  Site 

We  obtained  a  reduction  of  a  $587,500  award  made  to  Kew 
Gardens  Estates,  Inc.  to  $485,000. 

Sunken  Meadow  Island 

This  island,  covering  an  area  of  638,288  square  feet,  was 
acquired  for  the  extension  of  the  Ward's  Island  Sewage  Treatment 
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Works.  The  claimants  sought  damages  amounting  to  $766,000. 
The  Court  awarded  $38,297.88,  rejecting  the  claimants'  valuation 
as  "too  fanciful  in  view  of  the  expenditures  necessary  to  make  the 
property  useful."  This  decision  was  affirmed  by  the  Appellate 
Division  and  by  the  Court  of  Appeals. 

Markets 

The  following  sites  were  acquired  for  indoor  markets : 

1.  13th  Avenue  between  39th  and  40th  Streets,  Brooklyn. 

2.  Moore   Street   betwen  Varet   and   Humboldt  Streets, 
Brooklyn. 

3.  Arthur  Avenue  between  Crescent  and  187th  Streets,  Bronx. 

4.  73rd  Street  and  2nd  Avenue,  Manhattan. 

Chimney  Sweep  Island 

Chimney  Sweep  Islands  Corporation  v.  LaGuardia.  This 
action  was  instituted  to  enjoin  the  city  from  condemning  Chimney 
Sweep  Islands  located  in  Pelham  Bay  as  an  addition  to  Pelham 
Bay  Park.   The  city's  motion  to  dismiss  the  complaint  was  granted. 

LaGuardia  Airport 

1.  The  following  property  was  acquired  for  LaGuardia  Air- 
port: 

a.  A  cone  silence  marker  on  the  north  side  of  58th  and 
60th  Streets,  Queens. 

b.  A  radio  range  station  on  55th  and  56th  Avenues,  be- 
tween 48th  and  50th  Streets,  Queens. 

c.  Perpetual  easements  for  maintaining  lights  and  sup- 

porting poles  to  guide  aircraft  approaching  the  airport. 

2.  The  city  purchased  from  WMCA  broadcasting  station 
its  property  at  College  Point  Causeway,  between  30th  Avenue  and 
28th  Avenue,  Queens,  because  the  towers  maintained  thereon  were 
a  menace  to  aviation  and  had  to  be  demolished. 
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Air  Terminal  Properties,  Inc.  v.  City — This  was  an  action  for 
an  injunction  to  restrain  the  city  from  improving  77th  Street, 
Queens,  upon  the  ground  that  such  improvement  would  interfere 
with  the  use  of  Holmes  Airport  as  a  private  landing  field.  An 
application  for  a  temporary  injunction  to  prevent  the  Borough 
President  from  planting  55  shade  trees,  as  part  of  the  street 
improvement  was  denied.  No  appeal  has  been  taken  by  the 
plaintiff. 

Posner  v.  City  of  New  York — The  Appellate  Division 
affirmed  the  Supreme  Court  holding  that  the  presence  of  a  comfort 
station  below  the  sidewalk  sold  by  the  city  to  the  plaintiff  was  no 
ground  for  rejecting  title  to  property  abutting  on  such  sidewalk 
where  the  plaintiff  might  have  been  aware  of  the  existence  of  this 
condition  and  where  he  failed  to  put  the  city  in  default  by  making 
a  tender  under  the  contract. 

City  of  New  York  v.  U.  S.  Land  &  Improvement  Co.— This 
was  an  action  started  in  1902  for  the  cancellation  of  leases  on  the 
ground  of  fraud.  In  1892  certain  officials  of  the  Town  of  Jamaica 
leased  for  100  years  the  marshes  and  islands  in  Jamaica  Bay  to 
certain  private  corporations  in  which  some  of  these  officials  had 
an  interest.  The  leases  included  a  strip  150  feet  wide  and  running 
a  distance  of  five  miles  from  the  northerly  shore  of  Jamaica  Bay 
to  Rockaway  Beach.  This  land,  originally  intended  for  a  turnpike 
from  Liberty  Avenue  to  Brooklyn  across  Jamaica  Bay  to  Rocka- 
way, was  subsequently  planned  as  the  right  of  way  for  a  railroad 
to  be  built  by  the  County  Railway  Company  in  competition  with 
the  Long  Island  Railroad  from  Brooklyn  to  Rockaway.  The 
Court  disposed  of  the  last  vestige  of  claim  of  the  lessees  to  these 
lands,  thereby  concluding  37  years  of  litigation. 

The  Court  said,  "The  testimony  and  the  exhibits  offered  upon 
this  trial  lead  me  to  conclude  that  the  leases  were  conceived  in 
fraud.  *  *  *  Justice  and  equity  compel  a  declaration  that  the  leases 
are  null  and  void."  The  defendants  have  appealed  to  the  Appellate 
Division. 

Thornton  v.  Chase.  104  N.  Y.  L.  J.  1588.  In  this  case  the 
Supreme  Court  of  Kings  County  sustained  the  provisions  of  the 
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Administrative  Code  which  permit  the  city  to  demolish  unsafe 
buildings,  and  gave  the  city  a  lien  prior  to  all  existing  mortgages 
to  cover  the  cost  of  such  demolition.  The  court  distinguished  the 
case  of  Central  Saznngs  Bank  v.  City  of  New  York,  279  N.  Y.  266, 
where  another  statute  purporting  to  give  the  city  a  prior  lien  for 
the  cost  of  removing  violations  on  old  law  tenement  houses  was 
held  invalid. 

APPEALS 

In  matter  of  City  of  New  York  (Northern  Boulevard),  281 
N.  Y.  48  (1939),  the  city  succeeded  in  defeating  a  claim  which 
had  been  raised  in  a  street  opening  proceeding  for  damages  claimed 
by  reason  of  a  proposed  bridge  use  of  the  lands  acquired  which 
was  shown  by  construction  plans  of  a  city  department.  The  lower 
courts  had  sustained  the  claim  for  damages.  Our  victory  in  the 
Court  of  Appeals  reinforced  the  doctrine  that  the  jurisdiction  of 
the  condemnation  courts  and  the  purpose  for  which  property  is 
acquired  by  the  city  is  to  be  determined  by  the  resolution  of  the 
I!oard  of  Estimate  authorizing  condemnation  and  by  the  petition 
of  the  city  to  condemn,  and  not  by  some  incidental  plan  for  physical 
improvement.  This  doctrine  was  also  upheld  in  Matter  of  City 
of  New  York  (Tri-Borough  Bridge  Plaza),  280  N.  Y.  501  (1939). 

In  matter  of  Board  of  Transportation  (Cranford  Company), 

258  App.  Div.  740  (  2nd  Dept.,  1939),  an  award  of  $160,000  upon 
a  retrial  was  sustained  as  adequate  in  the  face  of  a  claimed  damage 
of  $942,933.75. 

In  matter  of  City  of  New  York  (Neptune  Avenue),  280  N.  Y. 
604  (1939)  ;  in  matter  of  City  of  New  York  (East  River  Drive), 

259  App.  Div.  1007  (1st  Dept.,  1940) ;  and  in  matter  of  City  of 
New  York  (East  124th  Street),  255  App.  Div.  839,  leave  denied 
by  the  Court  of  Appeals,  February  21,  1939,  awards  were  sustained 
which  completely  denied  compensation  for  structures  which  had 
been  illegally  erected  and  maintained  on  city-owned  land  under 
water. 

Matter  of  City  of  New  York  (Brigham  Street),  258  App.  Div. 
728  (2nd  Dept.,  1939),  affirmed  an  order  of  the  condemnation 
court  refusing  to  vacate  a  final  decree  entered  in  1934  containing 
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nominal  awards  to  a  mortgagee  whose  mortgage  antedated  the 
creation  of  private  easements  by  the  fee  owner  over  the  parcel  in 
question.  The  application  to  vacate  the  decree  was  made  on  the 
ground  that  the  nominal  awards  therein  were  erroneous  under  the 
Braddock  Avenue  decision,  278  N.  Y.  163  (1938).  The  granting 
of  a  vacatur  in  this  proceeding  might  have  resulted  in  a  flood  of 
applications  to  open  numerous  decrees  entered  prior  to  the  Brad- 
dock  Avenue  decision,  in  which  decrees  nominal  awards  were 
similarly  made. 

In  City  of  New  York  v.  Coney  Island  Fire  Department,  259 
App.  Div.  286  (2nd  Dept.,  1940),  the  Appellate  Division  held 
that  a  conveyance  made  by  the  Town  of  Gravesend  to  a  volunteer 
fire  department  "upon  the  condition  that  the  premises  hereby  con- 
veyed shall  be  used  for  fire  purposes  and  no  other  purpose  whatso- 
ever" was  a  conveyance  upon  condition  subsequent  and  that  the 
city  was  entitled  to  maintain  ejectment  upon  the  cessation  of  the 
fire  purpose  use. 

In  Grill  v.  City  of  New  York,  282  N.  Y.  471  (1940),  Walla- 
bout  Market  leases  were  held  to  entitle  tenants  to  payment  of  the 
value  of  buildings  they  had  erected  pursuant  to  lease  on  city-owned 
market  lands. 

In  Berri  v.  City  of  New  York,  259  App.  Div.  453  (1st  Dept., 
1940),  real  estate  owners  who  had  prepaid  taxes  in  order  to  obtain 
a  discount  were  held  entitled  to  a  refund  of  the  prepaid  moneys 
where  the  city  had  vested  title  in  a  condemnation  proceeding 
before  the  taxes  actually  became  due. 

In  Kulenkampff  v.  City  of  New  York,  260  App.  Div.  920  (1st 
Dept.,  1940),  the  city  defeated  an  attempt  by  an  action  at  law  to 
recover  compensation  for  fixtures  which  had  been  stored  by  the 
city  in  a  city  warehouse  pending  a  determination  in  a  condemna- 
tion proceeding  that  the  claimants  were  not  entitled  to  be  paid  for 
them  because  they  were  not  part  of  the  real  estate.  These  fixtures 
were  removable  and  could  be  used  by  the  claimants  at  other 
locations. 

In  Newtown  Creek  {Cord-Meyer,  Inc.),  the  Court  of  Appeals 
reversed  an  order  of  the  Appellate  Division,  Second  Department, 
which  had  increased  a  condemnation  award.    It  reinstated  the 
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award  of  Special  Term,  stating  that  the  Appellate  Division  could 
not  set  aside  a  finding  of  value  made  at  Special  Term  unless  such 
finding  was  based  upon  an  erroneous  legal  theory  or  ruling  or 
unless  it  appeared  that  Special  Term  had  made  an  excessive  or 
inadequate  award  as  the  result  of  failing  to  give  the  conflicting 
evidence  the  relative  weight  which  it  should  have. 

In  Vanneck  v.  City,  284  N.  Y.  403  (1940),  the  Court  of  Ap- 
peals sustained  the  dismissal  of  the  complaint  in  an  action  to  enjoin 
condemnation  proceedings  for  the  acquisition  of  lands  for  a  mar- 
ginal street  along  the  East  River  waterfront  between  East  30th 
and  East  49th  Streets. 

Title  Bureau 

The  bureau  was  completely  reorganized  under  the  direction 
of  the  late  George  S.  Parsons.  An  examiners  handbook  was 
prepared  and  printed  to  aid  in  the  training  of  the  bureau's  title 
examiners.  This  was  supplemented  by  a  series  of  lectures  on  title 
examination.  A  proper  library  has  been  organized  and  made 
available  to  the  bureau.  New  and  more  modern  indices  and  record 
systems  were  installed. 

Decrees 

The  various  forms  of  decrees  in  assessable  and  non-assessable 
proceedings  have  been  standardized  for  the  first  time.  Under  the 
new  printed  forms,  the  Comptroller  is  furnished  with  additional 
copies  of  the  decrees  which  may  be  fitted  into  the  Comptroller's 
books  without  retyping.  This  is  but  one  instance  of  proper  co- 
ordination with  other  departments  which  have  resulted  in  great 
savings  in  time  and  money. 

Transit  Properties 

The  plans  for  transit  unification  required  the  city  to  determine 
whether  the  titles  to  the  properties  to  be  conveyed  to  the  city  by 
these  railroads  were  good.  An  investigation  of  the  records  of  the 
railroad  companies,  the  Transit  Commission,  Board  of  Transporta- 
tion, and  the  franchise  bureau  of  the  Board  of  Estimate  was  made 
to  obtain  the  necessary  data.  Thereupon,  a  special  force  of  ex- 
aminers, draftsmen,  stenographers  and  clerks  was  organized.  The 
additional  staff  work  necessitated  by  this  large  undertaking  had 
to  be  absorbed  within  our  existing  personnel  and  facilities. 
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During  the  examination  of  the  B.M.T.  and  I.R.T.  properties, 
the  proposal  was  made  to  have  the  city  acquire  the  New  York, 
Westchester  and  Boston  Railroad  within  the  city  limits.  The 
organization  of  the  title  bureau  was  such  that  this  extra  burden 
was  assimilated  without  additional  help  and  the  work  completed. 

These  examinations  embraced  all  of  the  rights  of  way  of  the 
operating  railroads  and  other  railroad  property;  the  bureau  ap- 
proved all  of  the  instruments  used  on  the  closing  of  title. 

Special  Housing  Work 

The  customary  work  of  searching  for  various  departments 
was  augmented  by  the  transfer  of  the  housing  demolition  searching 
to  this  bureau,  theretofore  done  by  W.P.A.  examiners.  This  has 
been  handled  with  promptness  and  efficiency. 

Fatal  Fires 

In  every  case  where  a  fire  resulting  in  death  or  serious  injury 
has  occurred,  you  have  called  upon  us  for  an  examination  to 
determine  the  owners,  mortgagees  and  other  persons  interested  in 
the  property.  This  work  has  been  done  and  in  each  case  the  report 
has  been  submitted  to  you  within  24  hours. 

Leases  with  Airline  Companies  at  the  Municipal  Airport-Floyd 
Bennett  Field 

This  bureau  approved  leases  with  various  airline  companies 
occupying  space  and  using  facilities  at  LaGuardia  Field,  to  permit 
such  companies  to  use  Floyd  Bennett  Field  as  an  auxiliary  landing 
field. 

It  also  prepared  and  approved  leases  made  with  the  Eastern 
Airlines  and  Canadian,  Colonial  Airlines  for  the  use  of  hangar 
and  other  space  and  facilities  at  LaGuardia  Field. 

It  also  prepared  and  approved  a  lease  with  the  Academy 
Aeronautics,  Inc.,  for  the  construction  of  a  building  adjacent  to 
LaGuardia  Field  to  be  used  by  such  academy  as  a  school  for  the 
instruction  of  students  in  all  branches  of  aeronautics. 
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Regulations  Governing  Property  Subdivision  Maps 

This  bureau  assisted  in  the  promulgation  of  rules  and  regu- 
lations adopted  by  the  City  Planning  Commission,  which  govern 
approval  by  the  Commission  of  property  subdivision  maps  sub- 
mitted by  real  estate  developers. 

Tax  Lien  Foreclosure 

Prior  to  the  year  1939  the  work  of  foreclosing  tax  liens  had 
been  largely  sporadic.  The  work  had  been  conducted  by  one 
assistant  without  any  organized  staff,  and  he  was  handicapped  by 
lack  of  process  servers.  Not  more  than  25  actions  a  year  were 
completed. 

Beginning  in  April,  1939,  a  unit  was  created  consisting  of  a 
deputy  assistant  Corporation  Counsel  in  charge,  an  assistant  to 
the  deputy,  several  title  examiners,  two  readers,  one  investigator, 
one  process  server,  one  stenographer  and  one  typewriting  copyist. 
Since  the  establishment  of  the  unit  some  300  actions  have  been 
commenced,  or  the  liens  made  ready  for  such  action,  and  at  least 
half  of  these  have  been  concluded  and  referee's  deeds  delivered. 

During  this  period  the  City  conducted  its  first  omnibus  tax 
lien  foreclosure  affecting  33  parcels  of  real  estate,  and  including 
30  actions  which  had  been  commenced  individually.  This  omnibus 
action  was  completed  by  the  entry  of  a  single  judgment  at  a  great 
saving  of  foreclosure  costs  to  the  City.  Ten  of  the  33  parcels  to 
which  the  City  obtained  title  in  this  action  have  already  been  sold 
by  the  City  and  these  properties  have  ben  restored  to  the  tax  rolls. 

Moreover,  during  the  year  1940,  ai  least  a  half-million  dollars 
was  collected  by  the  City  as  a  direct  result  of  the  foreclosure 
actions. 

Water  Supply  Matters 

In  cooperation  with  the  appropriate  officials  of  the  Department 
of  Water  Supply,  Gas  and  Electricity,  reductions  amounting  to 
$190,000  were  obtained  in  the  assessed  valuation  of  City  properties 
located  in  Nassau  County. 


103 


More  than  60  appearances  were  made  before  the  Water  Power 
and  Control  Commission  on  applications  for  the  withdrawal  of 
underground  waters  in  Long  Island.  As  a  result  two  applications 
were  granted  which  permit  the  City  to  rehabilitate  and  modernize 
five  old  driven  well  stations  located  at  Rosedale,  Oconee,  Spring 
Creek,  Merrick  and  Matowa.  The  City's  complete  case  has  also 
been  presented  in  connection  with  the  application  for  the  with- 
drawal of  50  million  gallons  of  water  daily  as  a  standby  supply 
for  use  in  emergency  until  the  coming  in  of  the  Delaware-Roundout 
supply. 

In  addition  much  work  has  been  done  on  behalf  of  the  Depart- 
ment of  Water  Supply,  Gas  and  Electricity  in  connection  with  the 
sale  of  part  of  the  City  property  comprising  Watt's  Pond  area,  the 
surface  use  and  the  granting  of  surface  easements  over  City-owned 
water  supply  lands,  in  drafting  rules  and  regulations  affecting  the 
issuance  of  fishing  and  boating  permits  in  water  supply  sources 
under  emergency  proclamation  of  the  Governor  and  an  agreement 
between  the  City  and  the  Yonkers  Electric  Light  and  Power  Co. 
and  the  Westchester  Lighting  Co.  and  Consolidated  Edison  Co. 
of  New  York  relating  to  the  construction,  maintenance,  use  and 
operation  of  electrical  transmission  lines  over  Catskill  Aqueduct 
and  other  water  supply  lands. 

TAXES — Arthur  A.  Segall,  Assistant  in  Charge. 

The  Tax  division  conducts  tax  litigation  and  considers  all 
legal  questions  affecting  the  assessment  of  real  estate  taxes  and 
tax  exemptions.  It  also  represents  the  Corporation  Counsel  as  a 
member  of  the  Tri-Departmental  Settlement  Board  and  handles 
matters  pertaining  to  special  franchise  taxes,  tax  liens  and  water 
charges. 

A  separate  unit  of  the  division  considers  legal  aspects  of  the 
sales,  business,  personal  property,  utility,  conduit  company,  ciga- 
rette, occupancy  and  compensatory  use  taxes  which,  commonly,  are 
grouped  as  emergency  taxes. 

Real  Estate  Tax  Assessments 

During  1939  and  1940  we  were  able  to  cope  with  applications 
to  reduce  assessments  by  disposing  of  16,115  certiorari  proceedings 
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in  the  two  years  or  an  annual  average  of  8.057.  This  compares 
with  annual  average  dispositions  of  501  for  the  period  1929  to 
1933  and  2924  for  the  period  1934  to  1937,  as  set  out  in  the  follow- 
ing table. 

The  years  1939  and  1940  are  also  notable  because  in  each  of 
them  a  greater  number  of  proceedings  was  disposed  of  than  were 
begun.  The  work  was  carried  on  with  no  increase  in  staff  over 
preceding  years. 

COMPARATIVE  TABULATION  OF  PROCEEDINGS 
COMMENCED  AND  DISPOSED  OF  SINCE  1929 


Proceedings  Proceedings 

Year  Instituted  Disposed  of 

1929-1933  (Average)               4,072  501 

1934-1937  "                      6,635  2,924 

1938  6,568*  4,230 

1939  6,755  6,822 

1940  8,972  9,293 


*Covers  18  months  because  of  change  in  City's  fiscal  year. 

Two  factors  which  were  principally  responsible  for  the  record 
of  dispositions  require  note. 

First,  the  Supreme  Court  during  1939  disposed  of  722  pro- 
ceedings involving  169  separate  trials  and  during  1940,  968  pro- 
ceedings involving  221  separate  trials  as  compared  with  an  average 
of  5  per  year  in  the  period  1929  to  1933.  In  1939,  and  again  in 
1940,  the  Supreme  Court  tried  a  greater  number  of  tax  certiorari 
proceedings  than  during  the  entire  ten-year  period  from  1929  to 
1938  inclusive. 

In  the  First  Judicial  Department,  particularly,  this  accom- 
plishment may  be  attributed  to  the  Special  Part  presided  over  by 
Mr.  Justice  Charles  B.  McLaughlin  who,  during  1939,  decided 
more  than  700  tax  proceedings  involving  169  separate  trials  and 
during  1940,  959  proceedings  involving  217  separate  trials.  These 
court  dispositions  include  decisions  upon  reports  of  official  and 
unofficial  referees  as  well  as  trials  conducted  in  the  Special  Part. 
In  Kings,  all  tax  certiorari  proceedings  are  heard  before  Mr.  Justice 
Charles  C.  Lockwood. 
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The  second  major  factor  contributing  to  the  record  of  dis- 
positions was  the  Tri-Departmental  Settlement  Board,  made  up 
of  representatives  of  the  Tax  department,  the  Comptroller  and 
the  Law  department.  Proceedings  are  heard  within  thirty  days 
after  the  submission  of  required  data.  They  are  informal ;  there 
are  no  filing  fees  or  other  charges.  The  taxpayer  is  at  liberty 
to  appear  with  or  without  counsel.  These  features  make  the 
board  an  attractive  forum  for  taxpayers  who  desire  expeditious  and 
inexpensive  consideration  of  their  proceedings.  Its  effectiveness 
was  such  that  during  1940  a  second  board  was  established,  following 
a  recommendation  made  in  our  1938  report.  During  1939  and  1940 
the  vast  majority  of  the  non-litigated  proceedings,  which  constitute 
90%  of  all  dispositions,  were  effected  through  the  Tri-Depart- 
mental Settlement  Boards. 

The  16,115  proceedings  disposed  of  during  this  two-year 
period,  involved  real  estate  tax  assessments  in  excess  of 
$10,000,000,000. 

Returns  to  Writs  of  Tax  Certiorari 

In  line  with  its  policy  of  expediting  the  disposition  of  tax 
certiorari  proceedings,  we  have  provided  taxpayers  with  returns 
to  tax  certiorari  proceedings  as  promptly  as  possible  by  agreement 
with  the  taxpayer.  In  1939,  more  than  2800  and  in  1940  more  than 
4200  returns  were  prepared  and  served.  This  practice  relieves 
taxpayers  of  the  necessity  of  moving  to  compel  the  service  of 
returns  and  lightens  the  Courts'  motion  calendars. 

Appellate  Court  Decisions — Valuation 

The  Court  of  Appeals  considered  several  cases  involving 
valuation  aspects  of  tax  certiorari. 

In  People  ex  rel.  Corinthian  Corp.  v.  Sexton,  281  N.  Y.  658 
(1939),  the  city  successfully  resisted  an  appeal  from  a  modification 
in  its  favor  of  values  on  Fifth  Avenue  at  45th  Street,  New  York, 
for  the  tax  year  1932.  In  People  ex  rel.  Standard  Oil  Co.  of  New 
York  v.  Goldfogle,  et  al,  282  N.  Y.  566  (1939),  the  court  affirmed 
the  Appellate  Division,  Second  Department,  in  its  holding  that 
tanks,  stills  and  piping  appurtenant  to  a  refinery  constituted  tax- 
able realty  rather  than  personalty.    The  city  was  unsuccessful, 
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however,  in  its  further  contention  that  the  property  had  substantial 
value  for  tax  purposes.  In  Peo.  ex  rel.  Manhattan  Square  Beres- 
ford,  Inc.  v.  Sexton,  284  N.  Y.  145  (1940),  the  court  held  that 
the  maximum  value  which  might  ordinarily  be  attributed  to  a 
structural  improvement  on  real  estate  for  tax  purposes  was  its 
reconstruction  cost  less  depreciation.  Reversing  the  lower  court's 
findings  of  value  attributable  to  the  improvement,  the  court  ordered 
that  the  issues  of  value  be  retried. 

The  Appellate  Division  in  both  First  and  Second  Departments 
reviewed  a  number  of  tax  certiorari  cases,  rendering  several  opin- 
ions of  general  interest  on  valuation  aspects  of  tax  certiorari  pro- 
ceedings. In  the  First  Department  in  People  ex  rel.  F.  K.  S.  Estate 
Corp.  v.  Miller,  257  App  Div.  638  (1939),  the  court  held,  following 
the  doctrine  of  Hilton  v.  Fahrenkopf,  279  N.  Y.  49,  1938  that  the 
principle  of  res  judicata  does  not  apply  to  the  issues  of  value  in 
recurring  tax  assessment  proceedings  on  the  same  property  and 
that  each  annual  proceeding  must  be  regarded  as  separate  and 
distinct  from  every  other,  even  though  the  successive  assessments 
were  made  by  the  same  assessing  officers. 

In  the  Second  Judicial  Department,  in  People  ex  rel.  Allied 
Owners  Corporation  v.  Sexton,  et  al.,  257  App.  Div.  215,  aff'd 
281  N.  Y.  853  (1939),  the  court  increased  the  values  found  by 
Special  Term  on  the  Paramount  Theatre  in  Brooklyn  for  the  tax 
year  1933,  holding  that  the  court  may  not  act  as  an  independent 
taxing  body  and  arrive  at  an  assessment  on  the  basis  of  experience, 
economic  and  otherwise,  in  the  six  years  intervening  between  the 
tax  status  date  and  the  date  of  hearing. 

In  Peo.  ex  rel.  42nd  Street  Building  Corporation  v.  Miller, 
259  App.  Div.  1051  (1940)  (Second  Department),  the  city  suc- 
cessfully resisted  an  appeal  from  an  order  fixing  value  at  an  amount 
higher  than  that  fixed  by  the  court  in  a  prior  trial  for  a  preceding 
year,  even  though  the  city's  witnesses  testified  that  there  had  been 
no  increase  in  value  since  the  preceding  year.  Leave  to  appeal  was 
denied  to  the  relator  by  the  Court  of  Appeals  (November  14,  1940). 
In  the  following  tax  certiorari  proceedings,  the  Appellate  Division, 
Second  Department  during  1940  modified  the  determinations  of 
Special  Term,  increasing  the  values  found  below  in  each  instance : 
People  ex  rel.  Realty  Associates,  Inc.  v.  Sexton,  259  App.  Div. 
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922;  People  ex  rel.  Mason  v.  Miller,  260  App.  Div.  940  (1940)  ; 
People  ex  rel.  Clinton  Trust  Co.  v.  Sexton,  258  App.  Div.  1082 
1940;  People  ex  rel.  Borough  Housing  v.  Miller,  260  App.  Div. 
956  (1940). 

Exemptions 

Several  exemption  cases  were  reviewed  by  the  Court  of  Ap- 
peals. In  Lawrence  Smith  School  v.  City,  280  N.  Y.  805  (1939), 
the  court  denied  exemption  because  it  appeared  that  the  financial 
structure  and  purposes  of  the  applicant  were  not  within  the  pro- 
visions of  the  Tax  Law.  In  People  ex  rel.  Trustees  of  Masonic 
Hall  et  al.  v.  Miller,  279  N.  Y.  137,  the  Court  of  Appeals  reversed 
the  Appellate  Division  and  held  that  the  23rd  Street  property  of 
the  Trustees  was  not  subject  to  taxation,  finding  no  requirement 
in  the  Tax  Law  that  the  property  be  used  exclusively  for  fraternal 
purposes.  The  city  had  previously  accorded  the  property  a  partial 
exemption.  In  People  ex  rel.  Outer  Court  Incorporated  of  the 
Order  of  the  Living  Christ  v.  Miller,  280  N.  Y.  825  (1939),  the 
Court  of  Appeals,  without  opinion,  sustained  the  lower  courts  in 
granting  exemption  to  an  organization  comprised  of  37  members, 
which  owned  real  property  used  by  the  members  for  purposes  of 
religious  meditation. 

Water 

In  People  ex  rel.  'Effell  Realty  Company  v.  City,  282  N.  Y., 
541  (1939),  the  Court  of  Appeals  held  that  bathtubs  located  in 
the  kitchens  of  tenements  were  not  subject  to  separate  charge  as 
"baths"  within  the  meaning  of  the  Code  of  Ordinances.  In  a 
related  case,  Goldberg  v.  City,  260  App.  Div.  61  (1940),  the  Ap- 
pellate Division,  First  Department,  held  that  payments  of  the 
foregoing;  charges,  made  without  protest  and  under  a  mistake  of 
law,  could  not  be  recovered.  The  Court  of  Appeals  has  consented 
to  review  the  question  following  an  application  by  the  taxpayer 
which  the  city  did  not  oppose. 

Procedural  Questions 

The  Court  of  Appeals  passed  upon  several  procedural  prob- 
lems involving  tax  certiorari.  In  People  ex  rel.  Schwarz  v.  Miller, 
281  N.  Y.  554  (1939),  it  was  held  that,  under  the  old  Charter,  an 
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application  for  correction  was  sufficient  without  verification.  In 
People  ex.  rcl.  Xezv  York  City  Omnibus  Corporation  v.  Milter,  282 
N.  Y.  5  (1939),  the  Court  of  Appeals  held  that  a  defective  cor- 
porate verification  to  a  petition  for  a  writ  of  certiorari  was  subject 
to  amendment  by  order  of  Special  Term.  In  People  ex  ret.  Van- 
dalia  Realty  Corp.,  280  N.  Y.,  mem.  p.  652  (1939).  the  court 
adopted  the  city's  contention  that  the  provisions  of  the  old  charter 
controlled  the  last  day  upon  which  tax  certiorari  proceedings  could 
be  begun  to  review  assessments  for  1938  and  first  half  of  1939 
and  that  accordingly  the  last  day  was  June  30  and  not  October 
25,  1939.  In  Peo.  ex  rel.  243  Corporation  v.  Miller,  284  N.  Y. 
150  (1940),  the  Court  of  Appeals  held  that  the  filing  of  a  carbon 
copy  of  an  application  for  the  reduction  of  the  assessment  suffi- 
ciently complied  with  the  provisions  of  Section  904  of  the  former 
charter. 

Refunds 

In  Peo.  ex  rel.  Emigrant  Industrial  Sav.  Bank  v.  Sexton,  284 
N.  Y.  57  (1940),  the  Court  of  Appeals  sustained  the  city's  con- 
tention that  Section  3-a  of  the  General  Municipal  Law,  providing 
that  the  "rate  of  interest  to  be  paid  by  a  municipal  corporation  upon 
any  judgment  or  accrued  claim  against  the  municipal  corporation 
shall  not  exceed  four  per  centum  per  annum''  limited  the  interest 
on  all  refunds  to  4%  after  the  effective  date  of  the  statute  (July  I, 
1939),  regardless  of  the  time  when  the  taxes  were  paid  or  the 
proceedings  instituted  or  judgment  entered.  The  city  was  unsuc- 
cessful, however,  in  its  further  contention  that  the  statute  was 
retroactive. 

Real  Estate  Taxes  of  Utility  Properties. 

The  numerous  and  complex  legal  and  valuation  problems 
involved  in  tax  certiorari  proceedings  on  property  of  the  various 
utility  companies  continue  to  receive  constant  attention. 

Telephone  Company.  In  Matter  of  New  York  Telephone 
Company  v.  Ferris,  257  App.  Div.  415  (Fourth  Department), 
aff'd  282  X.  Y.  667,  (1940)  central  office  telephone  equipment  of 
the  company  was  held  taxable  under  Section  2  (6)  of  the  Tax 
Law.  For  a  discussion  of  this  case  see  p.  20  of  this  report. 
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Litigation  involving  the  real  estate  tax  assessments  of  the 
New  York  Telephone  Company  for  a  5^ -year  period  is  pending 
before  Hon.  Richard  P.  Lydon,  Official  Referee. 

Consolidated  Edison.  In  the  early  part  of  1940  settlement 
negotiations  were  completed  on  the  tax  certiorari  proceedings  for 
1936  and  1937  affecting  properties  of  the  Consolidated  Edison 
System  having  an  annual  assessed  valuation  of  more  than  $500,- 
000,000.  These  proceedings  are  now  fully  discussed  at  p.  19  of 
this  report. 

Other  Companies.  In  People  ex  rel.  Brooklyn  Union  Gas 
Company  v.  Miller,  172  Misc.  169,  aff'd  258  App.  Div.  1066, 
(1940)  the  court  held  invalid  a  single  lump  sum  assessment  against 
all  the  properties  of  the  company  which  are  geographically  sepa- 
rated in  different  parts  of  the  borough.  Leave  to  appeal  has  been 
granted  by  the  Court  of  Appeals. 

Tax  certiorari  proceedings  affecting  the  property  of  Third 
Avenue  Railway  Company  and  Union  Railway  Company  were 
also  tried  in  the  Supreme  Court  during  this  period.  Similar  pro- 
ceedings brought  by  Kings  County  Lighting  Company  were  settled 
during  1940.  Negotiations  are  in  progress  affecting  the  properties 
of  various  other  companies. 

In  People  ex  rel.  New  York  Central  Railroad  Company  v. 
Graves  et  al.  (two  cases)  the  city  appeared  as  defendant-intervenor 
and  joined  with  the  Attorney  General  in  the  defense  of  special 
franchise  tax  assessments.  The  New  York  Central  Railroad  in 
these  cases  asserted  that  its  occupation  of  streets  in  the  southeast 
portion  of  the  Bronx  by  its  Port  Morris  branch,  its  occupation  of 
the  Terminal  Market  and  of  St.  Mary's  Park  was  not  assessable 
as  special  franchises.  A  parallel  case  in  Manhattan  involves  a 
similar  contention  by  the  railroad  as  to  the  legality  of  the  assess- 
ment of  its  overhead  elevated  right  of  way  on  the  west  side. 

These  two  cases  were  tried  before  Referee  Charles  J.  Tobin. 
The  referee  upheld  the  assessments  in  the  Bronx  proceedings 
establishing  the  doctrine  that  acceptance  of  a  right  of  way  across 
streets  and  roads,  already  subject  to  an  offer  of  dedication  to 
public  use,  is  a  taxable  occupation  of  public  places,  though  formal 
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proceedings  for  the  opening  of  the  streets  occur  thereafter.  The 
Bronx  Terminal  Market  occupancy  was  also  held  taxable  as  special 
franchise,  the  referee  overruling  the  novel  contention  that  market 
land  occupied  by  a  utility  is  not  special  franchise.  The  relator's 
contention  as  to  St.  Mary's  Park  was  that  by  the  grant  of  a  right 
to  use  the  park  for  railroad  purposes,  it  received  title  to  a  prism 
of  land  transecting  the  park  and  therefore  was  not  assessable  for 
an  occupation  of  public  property  as  a  special  franchise.  The 
referee  sustained  the  relator  as  to  St.  Mary's  Park.  The  question 
of  appeal  is  under  consideration. 

Emergency  Taxes 

This  divisional  unit,  headed  by  Sol  Charles  Levine,  Senior 
Tax  Counsel,  handles  all  legal  problems  affecting  emergency  taxes. 

Sales  Tax 

Important  sales  tax  cases  involving  interstate  commerce  are: 

McGoldrick  v.  Felt  &  Tarrant  Mfg.  Co.,  cert,  granted,  307 
U.  S.  620;  rev.  309  U.  S.  70; 

McGoldrick  v.  Compagnie  Generate  Transatlantique,  cert, 
granted,  307  U.  S.  620;  rev.  309  U.  S.  430  (1940)  ; 

McGoldrick  v.  Berwind-White  Coal  Mining  Company,  cert, 
granted,  308  U.  S.  545;  rev.  309  U.  S.  33  (1940)  ; 

and 

McGoldrick  v.  A.  H.  DuGrenier,  Inc.,  cert,  granted,  308  U.  S. 
545  (1939),  309  U.  S.  70  (1940)  ; 

all  of  which  were  decided  against  the  City  by  the  state  court.  The 
United  States  Supreme  Court  reversed  the  state  court  decisions 
and  upheld  the  taxes.  A  detailed  discussion  of  these  cases  will  be 
found  on  p.  8  of  this  report. 

In  Matter  of  Jagels  Fuel  Corporation  v.  Taylor,  280  N.  Y. 
766  (1939),  aff'd,  309  U.  S.  619,  the  Court  of  Appeals  sustained 
the  City's  tax  imposed  upon  sales  of  coal  affected  by  delivery  from 
New  Jersey  to  local  purchasers  against  a  claimed  violation  of  the 
commerce  clause  and  of  the  Enabling  Act.  The  Supreme  Court 
held  that  there  was  no  violation  of  the  commerce  clause.  See  also 
Matter  of  McNeel  Marble  v.  McGoldrick,  256  App.  Div.  1070. 
(1939). 

Ill 


Connected  with  these  commerce  cases  but  involving  foreign 
commerce  is  McGoldrick  v.  Gulf  Oil  Corp.;  256  App.  Div.  207, 
281  N.  Y.  71 ;  cert,  granted,  308  U.  S.  545  (1939),  aff'd  309  U.  S. 
414  (1940).  This  case  involved  the  validity  of  the  sales  tax  as 
applied  to  sales  of  fuel  oil  to  ocean-going  vessels,  the  fuel  oil 
being  processed  in  local  bonded  warehouses  from  crude  petroleum 
which  was  imported  from  Venezuela.  The  taxpayer  claimed  that 
the  tax  burdens  foreign  commerce,  and  is  upon  an  import  as  well 
as  an  export  and  upon  a  product  which  was  in  continuous  foreign 
journey  from  the  time  of  its  shipment  from  Venezuela  to  its  place- 
ment aboard  a  vessel  in  foreign  commerce.  It  also  argued  that 
the  exemption  of  fuel  oil  from  a  federal  tax  in  importation  evinced 
a  congressional  policy  to  bar  state  taxation.  The  tax  was  invali- 
dated in  the  state  courts.  The  Supreme  Court  affirmed  on  the 
ground  that  Congress  had  legislated  against  such  state  taxation  in 
the  field  of  foreign  commerce  over  which  it  had  supreme  control. 
Accordingly,  it  did  not  pass  upon  the  other  contentions. 

Matter  of  United  Autographic  Register  Co.  v.  McGoldrick, 
260  App.  Div.  157  (1940)  is  a  sequel  to  the  various  commerce 
clause  decisions.  For  a  discussion  of  this  case  see  p.  9  of  this 
report. 

In  addition  to  sales  tax  cases  involving  the  problems  of  inter- 
state commerce  and  the  State  Enabling  Act,  the  appellate  courts 
considered  various  other  questions.  In  Sterling  Bag  Co.  v.  City, 
256  App.  Div.  645,  281  N.  Y.  269  (1939)  and  in  Matter  of 
American  Molasses  Co.  v.  McGoldrick,  256  App.  Div.  649,  281 
N.  Y.  269  (1939)  a  divided  Court  held  that  containers  used  by 
sugar  refiners  for  the  sale  of  their  products  to  confectioners, 
bakers,  etc.  were  for  resale,  with  a  similar  disposition  in  the 
American  Molasses  Company  case  of  the  containers  used  by  the 
vendors  of  molasses  and  syrup.  The  Court  was  influenced  by  the 
circumstance  that  the  price  of  the  products  sold  varied  with  the 
types  of  containers,  and  concluded  that  the  containers  were  sold 
apart  from  the  products.  The  decisions  leave  undetermined  the 
question  of  the  point  at  which  containers  are  taxable. 

In  Matter  of  Moody's  Investors  v.  McGoldrick,  254  App.  Div. 
726,  280  N.  Y.  581  (1939),  the  sale  of  publications  of  the  taxpayer 
was  held  taxable  as  a  sale  of  tangible  personal  property.  The 
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Court  rejected  the  taxpayer's  contention  that  the  property  sold 
constituted  a  service  and  also  that  the  publications  were  periodicals 
within  the  exemption  of  the  law. 

In  Matter  of  Prudential  Insurance  Co.  of  America  v.  McGold- 
rick,  256  App.  Div.  205,  281  N.  Y.  mem.  p.  19  (1939),  the  Courts 
struck  down  a  sales  tax  assessment  upon  the  transfer  to  the 
mortgagee  at  a  foreclosure  sale  of  tangible  personal  property  where 
the  default  of  the  mortgagor  resulted  in  passage  of  title  in  the 
personal  property  to  the  mortgagee  prior  to  the  passage  of  the 
sales  tax  laws. 

In  Matter  of  Sailors  Snug  Harbor  v.  McGoldrick,  280  N.  Y. 
537  (1939),  the  Court  annulled  the  sales  tax  where  the  taxpayer, 
admittedly  a  charitable  institution,  operated  many  parcels  of  real 
estate  commercially  in  addition  to  those  used  for  charitable  pur- 
poses. The  Comptroller  had  conceded  exemption  on  purchases 
and  sales  for  the  property  used  for  charitable  purposes,  but  con- 
sidered that  an  exemption  on  property  otherwise  used  would 
constitute  a  discrimination  against  the  tenants  of  other  commercial 
properties  owned  by  non-charitable  institutions.  At  about  the 
same  time  the  sales  tax  was  upheld  in  the  German  Masonic  Temple 
Assn.  v.  City  of  New  York,  279  N.  Y.  452,  in  respect  to  purchases 
in  connection  with  a  Masonic  Temple,  although  it  was  conceded 
that  the  net  income  from  the  operation  of  the  Temple  was  devoted 
exclusively  to  charitable  purposes. 

In  Colliers  Advertising  Service  v.  City  of  New  York,  32  Fed. 
Supp.,  870  (1940),  an  action  for  injunction  and  declaratory  judg- 
ment to  invalidate  the  assessment  of  sales  tax  upon  vendors  whose 
products  are  priced  below  the  scheduled  minimums  established  by 
the  Comptroller  for  which  the  tax  need  not  be  collected  by  the 
vendor,  was  dismissed  by  the  District  Court  under  Section  41, 
subdivision  1  of  the  United  States  Judiciary  Code  on  the  ground 
that  the  Federal  Courts  have  no  jurisdiction  to  review  state  taxes 
where  the  state  has  provided  a  remedy  in  its  own  courts. 

Personal  Property  Tax 

In  Williamsbwrgh  Power  Plant  Corp.  v.  City  of  New  York, 
280  N.  Y.  551  (1939),  the  Court  of  Appeals  sustained  the  personal 
property  tax  law.   As  a  result  of  this  decision,  payments  under 
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this  tax  have  increased  so  that  the  present  yield  is  about  $1,500,- 
000.00  yearly,  against  an  earlier  annual  yield  of  about  $500,000.00. 
The  law  was  designed  to  complement  the  sales  tax  by  an  impost 
at  the  same  rate  on  articles  of  personal  property  owned  and 
situated  in  the  City  of  New  York  and  upon  which  a  sales  tax  has 
not  been  paid.  The  decision  helps  to  remove  the  incentive  to 
evade  the  sales  tax  and  stabilizes  its  yield. 

The  decisions  cited  suggested  the  desirability  of  the  enactment 
of  a  general  compensatory  use  tax  to  embrace  all  personal  property 
within  the  city.  Such  a  tax  was  enacted  in  June  of  1940  (Local 
Law  No.  82  of  1940). 

Business  Tax 

Matter  of  Interborough  News  Co.  v.  McGoldrick,  258  App. 
Div.  95  (1939),  rev.  283  N.  Y.  49  (1940),  held  the  petitioner,  a 
distributor  of  periodicals,  liable  for  the  payment  of  the  business 
tax  on  its  entire  receipts.  The  Appellate  Division  held  that  the 
taxpayer  was  the  agent  of  the  publisher  and  hence  was  liable  only 
for  a  tax  measured  by  its  commissions.  The  Comptroller  argued 
that  there  was  no  such  agency  to  sell  on  account  of  the  publisher, 
but  that  the  petitioner  purchased  for  resale  on  its  own  account. 
The  Court  of  Appeals  reversed  and  sustained  the  Comptroller  in 
his  view  that  there  was  no  agency.  It  reasoned  that  the  local  law 
made  all  receipts  presumptively  taxable  and  where  the  testimony 
was  conflicting,  the  "conflict  of  evidence  was  to  be  composed  by 
the  Comptroller." 

In  Matter  of  F.  J.  Kerner  Coal  Company  v.  McGoldrick, 
257  App.  Div.  821  (1939),  the  Appellate  Division  held  liable  to 
the  gross  receipts  tax  the  receipts  from  sales  which  were  filed  by 
the  taxpayer  for  another  coal  company,  even  though  it  was  con- 
ceded that  such  other  coal  company  itself  was  liable  in  its  turn 
upon  receipts  from  the  taxpayer. 

The  Allocation  of  the  Gross  Receipts  Tax 

Pursuant  to  authorization  in  the  Local  Laws,  the  Comptroller 
promulgated  an  allocation  formula  to  cover  receipts  under  the 
business  tax  derived  from  interstate  commerce  for  which  the 
division  did  basic  research  work.  Its  promulgation  is  fully  justified 
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by  the  recent  decisions  of  the  United  States  Supreme  Court  which 
expressly  stated  that  such  a  formula  would  satisfy  the  commerce 
clause.  In  fact,  one  taxpayer  commenced  an  action  for  refund  in 
the  Municipal  Court  (Olive  Coat  Co.  v.  City  of  New  York,  283 
N.  Y.  733  (1940).  The  complaint  was  dismissed,  the  motion 
having  been  made  by  the  City  upon  two  separate  grounds  :  (a)  the 
statutory  procedure  has  been  made  exclusive  by  Local  Law;  and 
(b)  the  allocation  is  valid,  so  that  the  taxpayer  is  not  entitled  to 
refund.  The  taxpayer  has  appealed  directly  to  the  Court  of 
Appeals  claiming  that  only  constitutional  questions  are  involved. 
The  Court  of  Appeals  affirmed  the  dismissal  of  the  complaint  upon 
the  ground  that,  that  procedure  set  up  in  the  local  laws  was 
exclusive.  A  proceeding  under  the  Civil  Practice  Act  (Art.  78) 
was  thereafter  instituted  by  the  same  taxpayer  which  will  finally 
test  the  validity  of  the  allocation  formula  and  the  tax  imposed 
pursuant  thereto. 

Utility  Tax 

Matter  of  320  West  37th  Street  v.  McGoldrick,  281  N.  Y. 
132,  motion  to  eliminate  federal  question  denied,  281  N.  Y.  854 
(1939),  held,  on  statutory  construction  grounds,  that  the  receipts 
of  landlords  who  sub-metered  electricity  to  their  tenants  were  not 
subject  to  the  utility  tax.  The  State  ground  in  the  decision  fore- 
closed an  application  for  certiorari  to  the  United  States  Supreme 
Court  on  the  equal  protection  aspect  of  the  case. 

Matter  of  Ridgefield  Refrigerating  Co.  v.  McGoldrick,  259 
App.  Div.  802,  284  N.  Y.  mem.  p.  74  (1940)  further  limited  by 
construction  the  scope  of  the  utility  tax  in  its  application  to  persons 
not  subject  to  the  Department  of  Public  Service.  The  Court 
annulled  the  tax  against  a  company  engaged  in  the  refrigeration 
business,  serving  persons  on  the  same  side  of  the  street  and  not 
required  to  cross  the  public  streets. 

Supplementary  Proceedings 

The  emergency  relief  program  being  five  years  old,  there 
necessarily  has  accumulated  quite  a  few  unpaid  warrant  judgments 
in  favor  of  the  City,  which  now  approximate  $3,000,000.  Conse- 
quently, this  division  has  had  to  handle  proceedings  supplementary 
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to  execution,  such  as  examination  of  the  debtor,  examination  of 
third  parties  and  questions  of  priority  in  supplementary  proceed- 
ings where  a  receiver  has  been  appointed.  Thus  far,  the  city's 
right  to  priority  over  creditors  in  supplementary  proceedings  has 
been  sustained  (cases  cited)  Shalom  v.  Haber,  102  N.  Y.  L.  J. 
856  (City  Ct.  N.  Y.  City,  Mr.  Justice  Keller).  Moreover,  a  num- 
ber of  interesting  questions  arise  as  to  the  nature  and  scope  of  the 
city's  lien  upon  the  filing  of  a  warrant  in  the  County  Clerk's  office. 
The  Local  Laws  make  the  warrant  a  lien  upon  both  the  personal 
and  real  property  of  the  taxpayer.  In  In  re  Saratoga  Paint  Co., 
Inc.,  31  Fed.  Supp.  514  (1940),  the  Federal  District  Court  held 
that  where  a  warrant  had  been  filed  in  the  County  Clerk's  office 
and  the  property  of  the  taxpayer  was  levied  upon  within  four 
months  of  an  involuntary  petition  of  bankruptcy  against  him,  the 
lien  of  the  city  on  the  bankrupt's  assets  was  first,  even  before 
administrative  expenses,  under  §67  (b  and  c)  of  the  National 
Bankruptcy  Act.  The  Trustee  has  appealed  to  the  United  Stales 
Circuit  Court  of  Appeals. 

Settlements 

Considerable  time  is  devoted  to  the  discussion  of  settlements 
of  tax  liability  upon  disputed  legal  questions.  The  major  settle- 
ments undertaken  during  1939  involved  13  constituent  companies 
of  the  Consolidated  Edison  Company,  eventuating  in  the  payment 
by  this  company  of  a  $2,100,000  utility  and  sales  tax,  under  dispute, 
to  the  city.  During  1940  the  disputed  tax  liability,  under  the  utility 
tax  laws,  of  the  American  Telephone  and  Telegraph,  New  York 
Central  Railroad,  the  Pennsylvania  Railroad,  and  the  Long  Island 
Railroad  Companies  was  settled.  These  settlements  resulted  in 
total  payments  to  the  city  by  these  companies  of  $4,669,561.66,  in 
addition  to  the  taxes  conceded  to  have  been  validly  imposed. 

Legislation 

The  following  pre-existing  local  laws  were  revamped  during 
1939  and  enacted  by  the  Council:  Sales  tax,  business  tax,  utility 
tax,  conduit  tax,  personal  property  tax  and  cigarette  tax.  In  1940, 
these  taxes  were  again  enacted  except  that  a  general  compensatory 
use  tax  was  enacted  to  supersede  the  present  personal  property 
tax.   In  addition  other  tax  laws  were  drafted. 
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Insolvency  Proceedings 

The  city  is  claimant  by  reason  of  sales  and  other  emergency 
taxes  in  thousands  of  insolvency  proceedings.  Approximately 
$300,000.00  is  collected  every  year  from  this  source,  and  this  yield 
is  accounted  for  by  the  city's  previous  victory  in  the  Court  of 
Appeals  and  United  States  Supreme  Court,  wherein  its  priority 
over  other  creditors  was  established.  Appearances  in  these  pro- 
ceedings are  estimated  to  be  about  1,200  a  year. 

Decisions  bearing  upon  insolvency  were  rendered  in  Matt'er 
of  David  Brown  Printing  Co.,  259  App.  Div.  802,  leave  to  appeal 
granted  285  N.  Y.  47  (1940),  where  it  was  held  that  in  an  assign- 
ment for  the  benefit  of  creditors,  New  York  State's  claim  for 
franchise  taxes  was  preferred  over  the  City's  claim  for  emergency 
taxes.  The  Court  of  Appeals  granted  the  city  leave  to  appeal. 
Similarly,  in  Matter  of  Torpedo  Dress  Corporation,  in  an  assign- 
ment, 259  App.  Div.  994  aff'd  285  N.  Y.  mem.  p.  114,  the  Court 
held  that  the  city's  claim  for  sales  taxes  and  business  taxes  in  an 
insolvency  proceeding  are  subordinate  to  the  State's  claim  for 
unemployment  insurance  contributions.  Here  also  the  city  has 
been  granted  leave  to  appeal. 

Matter  of  Long  Island  Sash  &  Door  Co.,  259  App.  Div.  688, 
aff'd  284  N.  Y.  713  (1940),  in  an  assignment,  preferred  the  claim 
of  the  United  States  arising  out  of  an  obligation  transferred  to  the 
Federal  Housing  Authority  had  precedence  over  other  claims  for 
emergency  relief  taxes  (sales  and  business)  under  U.  S.  R.  S. 
§3466.  Certiorari  was  denied  by  the  United  States  Supreme  Court. 

In  In  re  National  Studios,  Inc.,  Fed.  Supp.  (1940),  the 
District  Court  denied  priority  to  the  city's  claim  against  a  bank- 
rupt vendor  for  sales  taxes  on  the  theory  that  the  obligation  of  the 
vendor  was  not  that  of  a  taxpayer  but  merely  a  collector.  Since 
the  Chandler  Act  amendment  to  the  National  Bankruptcy  Act 
wiped  out  the  city's  priorities  for  other  than  tax  claims  the  Court 
denied  priority  to  the  city.  The  Court  of  Appeals  affirmed  but  the 
Supreme  Court  granted  certiorari. 

In  In  re  L.  Gandolphi  Co.,  Inc.,  Fed.  Supp.,  December  6, 
1940,  among  other  things,  the  District  Court  upheld  tentative 
assessments  by  the  Comptroller  based  upon  estimates  arrived  at 
from  test-checking  sales. 
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Hearings 

The  Local  Laws  provide  for  Comptroller's  hearings  which 
are,  in  effect,  trials.  During  1939  and  1940,  Tax  Counsel  attended 
approximately  1400  hearings  and  conducted  cross-examinations 
necessary  to  establish  a  proper  record. 

In  Art  Metal  Construction  Co.  Inc.  v.  McGoldrick  260  App. 
Div.  153  (1940),  it  was  held  that  the  Comptroller  could  not  by 
subpoena  be  compelled  by  a  taxpayer  in  the  course  of  a  formal 
hearing  to  produce  the  records  of  other  taxpayers  which  the  Local 
Laws  make  confidential. 

TORTS — Frank  J.  Horan,  Assistant  in  Charge. 

The  function  of  this  division,  comprehensively  considered,  is 
the  defense  of  all  actions  for  personal  injury  and  property  damage 
instituted  against  the  City,  Board  of  Education,  Triborough  Bridge 
Authority,  New  York  City  Housing  Authority,  Henry  Hudson 
Parkway  Authority,  and  all  affiliated  agencies  of  the  city,  and  until 
transit  unification  on  June  1,  1940  the  Independent  Subway 
System.  The  division  also  defends  actions  against  the  Property 
Clerk  of  the  Police  Department  and  attends  to  collateral  matters 
incidental  to  its  work,  including  opinions  to  the  Comptroller,  City 
Treasurer  and  to  the  Commissioners  of  the  various  departments. 

The  composite  report  of  the  years  1939  and  1940  is  as  follows : 

In  the  year,  1939,  the  division  disposed  of  4109  suits  and 
claims.  The  dollar  volume  of  this  litigation  amounted  to  $32,534,- 
071,  while  the  recoveries  totaled  $791,782.  Upon  a  percentage 
basis  this  represents  2.3  percent  recoveries.  The  number  of 
actions  finally  terminated  was  2772,  while  the  number  of  actions 
commenced  was  2592. 

In  1940  the  suits  and  claims  disposed  of  numbered  3910;  the 
dollar  volume  of  this  litigation  amounted  to  $30,202,341,  while  the 
recoveries  totaled  $516,259.;  thus  on  a  percentage  basis  the  recov- 
eries were  held  to  1.7  percent.  The  number  of  actions  finally 
terminated  was  2594,  while  the  number  of  suits  commenced  was 
2291. 
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From  1934  to  date  the  reports  of  the  division  have  shown  a 
constant  and  significant  improvement.  Considering  that  it  was 
not  until  the  latter  part  of  1938  that  actions  against  the  Inde- 
pendent Subway  System  were  reached  for  trial  and  that  the 
legislature  has  been  constantly  expanding  the  scope  of  municipal 
tort  liability,  as  discussed  in  previous  reports,  the  percentage  of 
recovery  (1.7%)  against  the  city  for  the  year  1940  comparatively 
analyzed  is  one  of  the  lowest  averages  of  recovery  in  the  history 
of  the  department.  This  despite  the  fact  that  the  division  has 
functioned  of  necessity  in  the  past  two  years  with  a  decreased 
personnel. 

Trials  are  the  most  important  part  of  this  division's  work. 
The  continued  policy  and  practice  of  resisting  attempted  and  suc- 
cessive adjournments  of  cases  by  plaintiffs  and  of  being  ready  and 
prepared  upon  its  cases  has  had  a  salutary  effect  in  relieving 
calendar  congestion.  The  litigation  against  the  city  in  tort  actions 
is  tremendous,  yet  as  the  figures  show  the  final  dispositions  are  in 
excess  of  the  number  of  actions  commenced  against  it,  and  pres- 
ently the  division  is  trying  current  issues  in  the  City  and  Municipal 
courts  and  in  the  Supreme  court  it  is  abreast  of  current  issues. 
This  is  indicative  of  the  advance  made  by  the  division,  since,  prior 
to  1934,  the  cases  against  the  city  on  the  Supreme  court  calendars 
were  not  tried  until  three  years  subsequent  to  their  commencement. 

Despite  the  fact  of  an  appreciable  extension  of  municipal 
activities  in  the  erection  of  new  schools  ,the  opening  of  new  play- 
grounds and  parks,  and  the  extension  of  highways  there  has  been, 
proportionally  considered,  a  reduction  in  the  number  of  claims 
and  actions  against  the  city.  Many  varying  factors  have  contri- 
buted to  this :  The  increase  in  the  standard  of  mechanical  efficiency 
throughout  the  city  departments;  the  installation  of  the  latest  and 
most  modern  safety  devices;  the  present  modern  motor  equipment; 
and,  further,  the  constant  vigilance  in  immediate  investigation  and 
the  detection  of  and  the  precaution  taken  against  unfounded  claims 
or  actions. 

There  is  no  such  anomaly  as  "nuisance  value"  upon  any  action 
or  claim,  and  the  policy  of  the  city  as  to  settlements  has  not  been 
relaxed  in  the  slightest  degree  and  is  a  continued  forewarning  to 
attorneys  and  litigants  inclined  to  present  unfounded  claims  or 
actions.  The  efficiency,  energy  and  ability  of  the  staff  of  the 
division  in  accomplishing  these  results  are  to  be  highly  commended. 
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TRANSIT — Leo  Brown,  Assistant  in  Charge. 

The  Transit  Division  has  charge  of  all  matters  rising  out  of 
the  operation  by  Interborough  Rapid  Transit  Company  and  New 
York  Rapid  Transit  Corp.  (BMT)  of  City-owned  subway  lines, 
and  all  matters  relating  to  and  arising  out  of  the  acquisition  and 
unification  of  their  properties  under  public  control. 

Transit  Unification 

During  1939  and  1940,  the  most  important  work  of  the  Divi- 
sion concerned  Unification  of  the  rapid  transit  railroads. 

On  January  1,  1939,  the  new  Constitution  came  into  effect. 
It  permitted  the  City  of  New  York  to  issue  $315,000,000  of  City 
obligations  for  rapid  transit  and  unification  purposes  beyond  the 
normal  Constitutional  debt  limit.  This  made  the  plan  of  the 
Mayor's  Unification  Committee  to  acquire  for  cash  or  by  exchange 
for  City  bonds  the  privately  operated  rapid  transit  and  surface 
railroads,  power  properties  and  omnibus  lines  of  I.R.T.  and 
B.M.T.  possible  of  accomplishment. 

Negotiations  for  the  acquisition  of  the  BMT-BQT  properties 
were  completed  in  March  1939.  Mr.  William  S.  Gaud,  Jr., 
Assistant  to  the  Corporation  Counsel,  was  assigned  to  represent 
this  Department  in  all  matters  pertaining  to  Unification.  Together 
with  the  Associate  Counsel  to  the  Board  of  Transportation,  Special 
Counsel  to  the  Transit  Commission  and  Counsel  to  the  Companies, 
we  drafted  the  BMT-BQT  Unification  Plan,  and  attended  lengthy 
hearings  before  the  Transit  Commission.  The  Plan  was  adopted 
by  the  Commission  on  June  27,  1939;  a  few  days  thereafter  it  was 
executed  by  the  City  and  the  Companies. 

In  like  manner  the  Interborough-Manhattan  Unification  Plan 
was  drafted,  and  hearings  thereon  were  commenced  before  the 
Transit  Commission.  The  Commission  adopted  the  Plan  on  August 
29,  1939,  and  two  days  thereafter  it  was  executed  by  the  City  and 
the  private  interests. 

Performance  of  the  provisions  of  the  Plans  required  the 
drafting  of  deposit  agreements,  supervision  of  the  deposit  of 
securities,  obtaining  the  listing  of  certificates  of  deposit,  drafting 
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of  deeds  of  conveyance,  satisfaction  pieces,  assumption  agreements, 
closing  agreements,  certificates  of  Corporate  Stock,  opinions  as  to 
the  legality  of  the  issuance  of  such  Corporate  Stock,  the  dissolu- 
tion of  the  corporations  whose  properties  were  acquired,  and  the 
preparation  or  examination  and  approval  of  the  many  other  con- 
tracts, agreements  and  documents  required  by  the  Plans. 

By  the  early  Fall  of  1939  sufficient  deposits  of  securities  had 
been  made  under  the  Interborough-Manhattan  Unification  Plan, 
and  that  plan  was  declared  operative  on  November  22,  1939.  To 
obtain  a  satisfactory  title  the  foreclosure  of  the  Interborough  and 
Manhattan  mortgages  was  necessary.  All  steps  in  both  foreclosure 
suits  had  to  be  passed  upon,  and  the  final  decrees  approved. 

Favorable  ruling  by  the  appropriate  tax  authorities  was  a 
condition  precedent  to  declaring  the  BMT-BQT  Plan  operative. 
Such  rulings  were  finally  obtained  in  the  Spring  of  1940,  and  the 
Plan  was  declared  operative  on  April  9,  1940. 

On  the  eve  of  the  consummation  of  the  BMT-BQT  Plan, 
a  BMT  security  holder  brought  an  action  in  which  the  City  of 
New  York  was  made  a  defendant  to  enjoin  the  consummation  of 
that  Plan.  A  temporary  injunction  was  summarily  denied  at  the 
hearing. 

The  BMT-BQT  Unification  Plan  was  consummated  on  June  1, 
1940,  and  the  Interborough-Manhattan  Unification  Plan  was  con- 
summated on  June  12,  1940. 

Elevated  Demolition 

Both  Unification  Plans  contemplated  the  acquisition  by  the 
City  of  certain  elevated  railroads  in  Brooklyn  and  Manhattan  by 
condemnation.  Legislation  for  the  acquisition  of  these  railroads, 
drafted  by  this  division,  was  subsequently  enacted  by  the  Legisla- 
ture. Thereafter,  resolutions  were  adopted  by  the  Board  of 
Estimate  requesting  the  Transit  Commission  to  approve  the  con- 
demnation for  demolition  of  the  Fulton  Street  Line,  the  Fifth 
Avenue  Line  and  the  Broadway  Ferry  Spur  in  Brooklyn,  and  the 
acquisition  by  condemnation  of  other  elevated  lines  in  Brooklyn 
for  operation  as  part  of  the  unified  system.  Hearings  were  had 
on  these  applications,  and  by  orders  dated  August  29,  1939,  the 
Transit  Commission  granted  the  necessary  approval. 
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On  August  31,  1939,  the  Board  of  Estimate  adopted  a  resolu- 
tion requesting  the  Transit  Commission  to  approve  the  condemna- 
tion for  demolition  of  the  Second  and  Ninth  Avenue  elevated 
railroads  in  Manhattan.  Hearings  were  had  on  these  applications 
and  by  orders  dated  February  21,  1940,  the  Transit  Commission 
granted  the  necessary  approval. 

The  legality  of  the  condemnation  of  the  Second  and  Ninth 
Avenue  elevated  railroads  was  challenged  in  the  Supreme  Court, 
New  York  County,  by  the  Bronx  Chamber  of  Commerce  and 
other  organizations.  The  City  of  New  York  was  a  party  to  that 
proceeding.  It  was  dismissed  upon  motion.  Matter  of  Bronx 
Chamber  of  Commerce  (Fullen,  et  al),  103  N.  Y.  L.  J.  2390, 
May  25,  1940.  A  subsequent  appeal  to  the  Appellate  Division  was 
withdrawn  after  that  court  refused  to  grant  a  stay  of  the  con- 
demnation. 

At  the  close  of  1940,  the  demolition  of  the  6th  Avenue  and 
Ninth  Avenue  lines  was  completed  and  work  on  the  others  was 
well  under  way. 

Passenger  Service  Litigation 

The  division  won  from  the  United  States  Circuit  Court  of 
Appeals  in  April  1939  a  decision  which  is  the  most  important  City 
victory  in  rapid  transit  litigation  since  the  five-cent  fare  contracts 
were  sustained  in  1931  {City  of  New  York  v.  Interborough  Rapid 
Transit  Company,  257  N.  Y.  20).  On  February  1,  1934,  the 
Federal  Equity  Receivers  of  Interborough  applied  to  the  United 
States  District  Court  for  leave  to  disaffirm  the  lease  between  Inter- 
borough and  the  Manhattan  Railway  Company.  From  the  stand- 
point of  the  City  and  the  riding  public,  the  most  acute  phase  of 
this  application  was  the  position  taken  by  the  Interborough  interests 
that  no  contract  between  the  City  and  Interborough  stood  in  the 
way  of  abandoning  operation  over  the  Manhattan  Elevated  lines. 
Adoption  or  rejection  of  the  Manhattan  lease  as  a  purely  private 
engagement  was  of  itself  of  no  public  importance,  but  the  repudia- 
tion by  Interborough  of  its  obligations  to  the  City  to  furnish 
through  subway-elevated  service  at  a  five-cent  fare  was  of  grave 
public  concern. 
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In  October,  1937,  the  City  took  its  position :  It  demanded 
ratification  and  specific  performance  by  Interborough  of  its  transit 
operating  duties  with  regard  to  elevated-subway  continuous  pas- 
senger service ;  it  denied  that  adoption  of  the  Manhattan  lease  was 
Interborough's  only  means  of  performing  its  public  obligations, 
and  in  fact  advanced  alternatives. 

In  June,  1938,  the  District  Court  denied  the  Receiver's  appli- 
cations for  leave  to  renounce  Interborough's  contracts  with  the 
City,  though  in  a  lengthy  opinion  the  Court  interpreted  these  con- 
tracts in  such  a  way  as  to  destroy  in  large  part  subway-elevated 
through  service.  Both  the  Interborough  Receiver  and  the  City 
appealed  to  the  Circuit  Court  of  Appeals. 

The  City's  appeal  was  argued  before  the  Circuit  Court  of 
Appeals  in  January,  1939,  by  the  former  head  of  the  Transit 
Division,  designated  to  continue  with  the  litigation  after  his 
appointment  as  Associate  Counsel  to  the  Board  of  Transportation. 

On  April  17,  1939,  the  Circuit  Court  of  Appeals  sweepingly 
upheld  the  City's  contentions.  Interborough  Rapid  Transit  Com- 
pany v.  Murray,  The  City  of  New  York,  et  al.,  103  F.  (2d)  889. 
The  unanimous  opinion,  written  by  Hon.  Learned  Hand,  though 
disclaiming  any  need  for  directing  the  affirmance  of  the  Manhattan 
lease,  required  the  Interborough  Receiver  to  continue  through 
subway-elevated  passenger  service. 

During  the  course  of  the  litigation,  the  Constitutional  Amend- 
ment enabling  rapid  transit  unification  through  payment  by  City 
bonds  was  adopted;  while  the  cross-appeals  were  pending  in  the 
Circuit  Court  of  Appeals,  unification  negotiations  had  commenced. 
Thus  the  decision  of  the  Circuit  Court  of  Appeals  not  only  assured 
to  the  traveling  public  the  continued  subway-elevated  through 
service  on  the  remaining  elevated  lines  operated  by  the  Interbor- 
ough Receiver,  but  had  its  effect  also  in  bringing  all  the  senior 
interests  in  the  Interborough  and  Manhattan  properties  to  an 
agreement  upon  the  unification  offer. 

Subsequently,  the  Interborough  parties  petitioned  the  Supreme 
Court  of  the  United  States  for  writ  of  certiorari  to  review  the 
decision  of  the  Circuit  Court  of  Appeals.  This  division  participated 
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in  preparing  a  joint  brief  by  the  City  and  the  Transit  Commission 
in  opposition.  The  Supreme  Court  was  then  asked  to  withhold 
decision  of  the  petition  until  such  time  as  unification  had  had 
opportunity  to  progress.  Upon  consummation  of  unification,  the 
petition  for  a  writ  of  certiorari  was  dismissed  on  stipulation  of 
the  parties,  and  the  decision  of  the  Circuit  Court  of  Appeals  con- 
stitutes the  final  determination. 

Receivership  Problems 

Routine  as  well  as  special  applications  in  the  Interborough- 
Manhattan  receivership  proceedings  continued  to  demand  consider- 
able attention.  Every  application  in  the  receiverships,  especially 
since  the  time  that  the  Interborough-Manhattan  Unification  Plan 
became  operative,  required  thorough  examination  and  scrutiny, 
because,  directly  or  indirectly,  they  materially  affected  the  City's 
interests. 

One  of  the  proceedings  now  pending  in  the  receivership  is 
Interborough  Rapid  Transit  Company  v.  United  States,  in  which 
the  City  is  a  party  litigant  on  the  side  of  the  Company.  The 
Federal  Government  claims  an  additional  income  tax  upon  earnings 
of  Interborough  under  the  rapid  transit  contracts  for  which  Inter- 
borough had  already  accounted  to  the  City  in  prior  years.  The 
trial  before  a  Special  Master  was  concluded  late  in  1938.  Briefs 
were  submitted  in  1939  as  were  proposed  Findings  of  Fact  and 
Conclusions  of  Law.  The  Special  Master's  draft  report  allowed 
the  Government's  claim  in  part ;  his  final  report,  filed  in  1940,  has 
not  yet  been  confirmed. 

Under  the  Interborough-Manhattan  Unification  Plan,  the 
City  assumed  the  payment  of  all  taxes,  including  income  taxes  for 
which  Interborough  Rapid  Transit  Company  or  Manhattan  Rail- 
way Company  may  be  liable.  The  City  is  now  the  real  party  in 
interest  in  that  tax  proceeding,  and  the  prosecution  of  that  pro- 
ceeding to  its  conclusion  rests  with  this  Department. 

Among  the  tax  liabilities  assumed  by  the  City  were  unpaid 
State  capital  stock  taxes  of  Manhattan  Railway  Company.  These 
taxes  remained  unpaid  for  all  the  years  of  the  receivership.  The 
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assessments  were  based  upon  the  value  of  Manhattan  capital  stock 
reported  by  the  Manhattan  receiver  in  the  respective  tax  returns. 
Based  upon  those  returns  the  taxes  due  the  State  with  interest 
amounted  to  $683,815.37.  Challenging  the  value  of  the  capital 
stock  reported  by  the  Manhattan  receiver,  a  settlement  was  negoti- 
ated with  the  State  in  December  1940,  requiring  payment  by  the 
City  of  only  $265,813.51. 

At  the  close  of  1940,  two  appeals  were  still  pending  by  security 
holders  from  the  decrees  of  the  District  Court  holding  the  Inter- 
borough-Manhattan  Unification  Plan  fair  and  equitable  and  order- 
ing its  consummation.  Appeals  were  also  pending  by  several 
attorneys  from  the  allowances  made  to  them  by  the  District  Court. 

WATER  SUPPLY— Henry  R.  Bright,  Assistant  in  Charge. 

This  division  handles  most  of  the  legal  work  of  the  city's  two 
water  suply  agencies :  the  Board  of  Water  Supply  and  the  Depart- 
ment of  Water  Supply,  Gas  &  Electricity.  Its  principal  office 
is  at  Kingston. 

For  the  Board  of  Water  Supply  (the  agency  engaged  in  the 
construction  of  new  systems)  the  division  carries  on  condemna- 
tion of  the  lands  required  for  the  Delaware  water  supply  project 
and  all  incident  litigation. 

For  the  Department  of  Water  Supply,  Gas  &  Electricity  (the 
agency  which  operates  the  completed  systems)  we  bring  certiorari 
proceedings  to  review  assessments  of  city  owned  land  in  upstate 
communities  and  handle  miscellaneous  legal  matters. 

In  1940  we  made  personnel  readjustments  appropriate  to 
these  two  types  of  work.  The  staff  engaged  on  matters  for  the 
Board  of  Water  Supply  is  carried  on  its  budget  with  headquarters 
at  Kingston  under  my  supervision,  while  those  engaged  on  matters 
for  the  Department  of  Water  Supply,  Gas  and  Electricity  are 
carried  on  its  budget  and  are  assigned  to  the  Real  Estate  division 
of  the  Law  Department. 

Since  the  inauguration  of  the  Delaware  project  the  bulk  of 
the  division's  work  has  been  carried  on  in  eight  upstate  counties. 
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Rondout  and  Neversink  Reservoir  Proceedings 
Fee  Acquisitions 

Upwards  of  3500  acres  of  land  were  acquired  for  the  Rondout 
reservoir  and  awards  have  been  made  to  the  owners  of  all  but  three 
of  the  parcels  involved.  Six  owners  have  appealed  their  awards. 
The  city  has  appealed  one  award. 

Approximately  2500  acres  of  land  were  acquired  during  1940 
for  the  Neversink  reservoir  in  Sullivan  county,  and  over  forty 
of  the  claims  involving  these  properties  have  been  disposed  of. 
The  area  so  acquired  for  the  Rondout  and  Neversink  reservoirs 
embraces  the  entire  hamlets  of  Lackawack,  Montela,  Eureka  and 
Neversink  and  includes  the  dwellings,  stores,  schools,  churches 
and  all  other  buildings  in  those  communties. 

Highway  and  Utility  Lines 

On  May  8,  1939  Supreme  Court  approval,  pursuant  to  section 
K41-26.0  of  the  Code  (p.  1517),  was  obtained  for  the  substitution 
of  the  highways  and  the  routes  of  three  utility  companies  whose 
lines  were  affected  by  the  construction  of  Rondout  reservoir. 
Appeals  taken  by  the  town  of  Neversink  and  the  county  of 
Sullivan  from  the  order  of  approval  were  discontinued  in  1940. 
The  claims  of  two  utility  companies  have  been  tried  and  the  city 
is  opposing  one  of  the  awards  made  to  one  of  the  companies.  The 
third  utility  company's  claim  is  soon  to  be  tried. 

In  1940  the  Supreme  Court  approved  the  substituted  routes 
of  highways  and  utility  lines  in  the  Neversink  proceedings.  To 
date  no  claims  have  been  filed. 

Business  Damage  Claims 

The  Delaware  section  8  commission  dismissed  a  claim  of 
$20,000  for  alleged  business  damage  made  under  section  K4 1-44.0 
of  the  Code  (p.  1526)  and  this  action  was  sustained  at  Special 
Term.  A  similar  result  was  obtained  before  the  consolidated 
Delaware  section  5  and  6  commission  where  another  business  claim 
was  dismissed  on  the  merits. 
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Rondout  Riparian  Claims 

During  1940  two  proceedings  were  instituted  to  acquire  ripa- 
rian rights  in  Rondout  creek  from  79  property  owners  downstream 
of  the  Rondout  reservoir. 

One  of  these  proceedings  involves  several  industrial  plants 
utilizing  water  power  as  well  as  a  hydro-electric  plant  of  a  local 
utility  company.  No  claims  in  these  proceedings  have  as  yet  been 
presented. 

Shaft  and  Tunnel  Acquisitions 

106  claims  in  1939  and  131  in  1940  were  tried  for  the  tunnel 
easements  and  shaft  sites  in  Westchester,  Putnam,  Dutchess  and 
Orange  counties  before  the  consolidated  Delaware  sections  1,  2,  3, 
and  4  commission.  47  claims  all  for  tunnel  easements  remain  to 
be  presented. 

In  Delaware  section  5,  which  covered  the  tunnel  easements 
and  shaft  sites  from  the  Orange  couny  line  to  the  Rondout  reser- 
voir in  Ulster  county,  all  but  one  fee  acquisition  have  been  dis- 
posed of.  There  are  approximately  21  easement  parcels  for  the 
Delaware  tunnel  for  which  claims  were  filed  and  which  have  not 
yet  been  tried. 

During  1939  the  Delaware  section  9  proceeding  was  instituted 
and  fee  parcels  for  shaft  sites  and  easement  parcels  in  Sullivan 
and  Delaware  counties  were  acquired  for  the  underground  tunnel 
to  connect  the  Rondout  reservoir  with  the  proposed  East  Branch 
reservoir.  With  one  exception  all  fee  claims  have  been  presented. 
A  few  easement  parcels  have  been  presented  and  in  those  instances 
only  nominal  awards  have  been  made. 

Matter  of  Gillespie  (New  York  Central  Railroad)  257  App. 
Div.  1059  (3rd  Dept.,  1939). 

Although  our  appeal  from  an  order  confirming  the  award  of 
$67,000  made  to  the  New  York  Central  Railroad  in  connection 
with  the  Esopus  creek  condemnation  was  unsuccessful,  we  were 
able  to  obtain  the  result  sought  on  the  appeal  by  a  later  collateral 
attack  as  explained  under  the  discussion  of  the  next  case. 
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Matter  of  Gillespie  (New  York  Central  Railroad)  172  Misc. 
1041  (Special  Term,  Ulster  Co.,  1940). 

Even  though  the  Appellate  Division  had  affirmed  the  $67,000 
award  in  the  case  just  previously  mentioned,  the  court  in  this  case 
vacated  such  award  to  the  extent  of  $36,000  on  the  grounds  of 
fraud  and  newly  discovered  evidence.  The  case  has  been  retried, 
but  no  decision  has  been  reached. 

Esopus  Creek  Condemnation 

33  parcels  were  disposed  of  in  this  proceeding  during  1939 
and  1940.  There  remain  12  claims  to  be  presented  before  the 
proceeding  can  be  terminated. 

Schoharie  Creek  Claims 

Early  in  1939  we  disposed  of  the  remaining  claims  land  ter- 
minated the  proceeding. 

Matter  of  Gillespie  (Capcn  Claim)  173  Misc.  591  (Special 
Term,  Westchester  Co.,  1940)  a'ffd  259  App.  Div.  1085  (2nd 
Dept.,  1940). 

This  case  held  that  an  owner  of  property  in  the  vicinity  of  a 
shaft  site  cannot  recover  for  damages  due  to  noise,  dust  and  dirt 
resulting  from  construction  work  where  there  was  no  taking  of  and 
no  physical  injury  to  the  property. 

Matter  of  Gillespie  (Schiff  Claim). 

The  condemnation  commission  (consolidated  Delaware  sec- 
tions 1,  2,  3  and  4)  sustained  our  contention  that  they  had  no 
jurisdiction  to  hear  a  claim  for  alleged  damages  to  a  well  claimed 
to  be  caused  by  blasting  and  tunnel  construction  operations  where 
no  portion  of  the  claimant's  property  was  acquired  in  the  pro- 
ceeding. 

Matter  of  Gillespie  (Iselin  and  Whitman  Claims)  173  Misc. 
591  (Special  Term,  Westchester  Co.,  1940)  aff'd  259  App.  Div. 
1045  (2nd  Dept.,  1940). 

In  these  cases  the  court  affirmed  nominal  awards  for  the 
taking  of  subsurface  easements  for  the  construction  of  the  Dela- 
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ware  tunnel.  The  Court  of  Appeals  has  recently  granted  a  motion 
made  by  the  claimants  for  leave  to  appeal. 

Rockland  Light  and  Power  Company  v.  City  of  New  York 

This  was  an  action  for  judgment  declaring  that  the  Rockland 
Light  and  Power  Company  had  a  right  to  present  a  claim  up  in  the 
Neversink  condemnation  proceeding  on  the  theory  that  the  taking 
of  the  lands  for  the  Neversink  dam  and  reservoir  decreased  the 
value  of  its  developed  and  undeveloped  hydro-electric  facilities 
located  several  miles  below  the  proposed  dam.  Our  motion  to 
dismiss  the  complaint  on  the  ground  that  it  failed  to  state  a  cause 
of  action  was  granted.  The  utility  company  appealed  from  this 
order,  but  the  case  has  not  yet  been  argued. 

Mayo  v.  Chanler, 

This  case  sustained  the  city's  contention  that  the  condemnation 
proceeding  instituted  in  1842  for  the  original  Croton  reservoir 
included  all  riparian  rights  affected  by  the  building  of  the  new  and 
larger  Croton  reservoir,  some  six  miles  below  the  site  of  the  orig- 
inal dam  (281  N.  Y.  837  (1939). 

Rondout  Paper  Mills,  Inc.  v.  City  of  New  York  and  B.  Perrini 
and  Sons,  Inc. 

By  this  action  the  plaintiff  is  seeking  to  recover  $100,000 
damages  against  the  city  and  one  of  its  contractors  for  alleged 
pollution  of  Rondout  creek.  Two  preliminary  motions  made  by 
the  city  have  been  granted. 

The  city  has  filed  a  cross  complaint  against  the  contractor 
based  upon  an  indemnity  provision  in"  the  contract. 

Eagle  v.  Maclay,  et  al  and 
Eagle  v.  Gillespie,  et  al. 

These  were  two  mandamus  applications,  one  against  the 
Delaware  section  7  commission  and  one  against  the  Board  of 
Water  Supply,  in  which  the  claimant  sought  to  compel  the  deter- 
mination in  condemnation  of  a  claim  for  alleged  trespass  damage 
done  by  employees  of  the  Board  of  Water  Supply.   Both  applica- 
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tions  were  dismissed  as  matter  of  law,  the  court  upholding  the 
city's  contention  that  a  condemnation  commission  had  no  jurisdic- 
tion over  a  tort. 

Bietry  v.  City  of  New  York  and  Bartels 

This  was  a  negligence  action  against  the  city  and  a  Board  of 
Water  Supply  policeman  involving  a  collision  between  a  police  car 
and  plaintiff's  car. 

The  complaint  as  against  the  city  was  dismissed  at  the  close 
of  the  plaintiff's  case  on  the  ground  of  governmental  immunity  for 
acts  of  police  officers  outside  the  corporate  limits  of  the  city. 

Matter  of  Gillespie  (Delaware  Section  8) 

This  case  construed  L.  1939,  ch.  594  effective  July  1st,  1939, 
reducing  the  rate  of  interest  on  claims  against  municipalities.  The 
court  held  that  as  to  property  acquired  before  July  1st,  1939 
interest  should  not  be  computed  at  6%  from  the  date  of  acquisition 
until  July  1st  and  at  4%  thereafter.  We  appealed  from  this  order 
to  the  Appellate  Division,  3rd  Dept.  Before  the  appeal  was  per- 
fected, however,  the  Court  of  Appeals  passed  on  the  same  question 
in  Matter  of  Bronx  Parkway,  etc.,  284  N.  Y.  48  (1940)  and  our 
appeal  was  therefore  discontinued  (173  Misc.  336  (1939). 

BouUon  v.  LaGuardia. 

In  this  action  the  plaintiff,  a  taxpayer,  sought  to  restrain  the 
whole  Delaware  project.  We  succeeded  in  obtaining  a  decision 
which  sustained  the  statute  and  the  action  was  discontinued  (see 
p.  22  of  this  report.) 

Matter  of  New  York  Water  Service  Corp.  v.  Water  Power  and 
Control  Commission,  256  App.  Div.  80  (3rd  Dept.  1939)  aff'd  no 
opinion  281  N.  Y.  656  (1939). 

In  this  case  the  city's  objection  to  four  applications  of  the 
New  York  Water  Service  Corporation  for  additional  withdrawals 
of  subsurface  water  from  Long  Island  communities  was  sustained. 
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Water  Withdrawal  Applications 

Objections  were  filed  and  appearances  made  bv  the  division 
during  1939  in  121  proceedings  before  the  Water  Power  and 
Control  Commission  relative  to  applications  to  withdraw  subsur- 
face waters  in  Kings,  Queens  and  Nassau  counties. 

Assessment  Matters 

Throughout  1939  and  1940,  the  division  continued  its  policy 
of  attempting  to  obtain  reductions  on  city-owned  properties  by 
negotiation  with  the  public  officials  of  the  taxing  municipalities. 
The  following  is  a  tabulation  of  the  tax  reductions  obtained  during 
the  year  1939: 


Location  Amount 

Yonkers   _   $271,850 

Somers    22,721 

Dobbs  Ferry     34,800 

Irvington   „.  4,280 

Hastings    10,000 

Ardsley    5,500 

Elmsford    17,445 

Greenburgh    50,050 

Bedford    462,725 

North  Castle    34,615 

Valley  Stream    88,172 

Neversink    25,000 


Total    Assessment    Reduction  obtained 

during  1939    $697,787 

The  following  is  a  tabulation  of  the  tax  reductions  obtained 
during  the  year  1940: 

Location  Amount 

Cortlandt    $503,333 

Brewster  (town)    842 

Brewster  (village)    10,160 


Total    Assessment    Reduction  obtained 
during  1940    $514,335 


City  of  New  York  v.  James  A.  Barker,  et  al.  (Town  of  Cortlandt) 
17  N.  Y.  S.  2nd  305  (Special  Term,  Westchester  Co.,  1939). 

This  proceeding  involving  assessment  of  the  new  Croton  dam 
and  reservoir  for  the  year  1932  was  completed  during  1939  and 
the  referee  made  a  report  in  May  in  which  he  found  the  city  was 
entitled  to  a  reduction  of  approximately  one  and  a  half  million 
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dollars  or  30%  of  the  assessment.  Upon  our  motion  to  confirm 
the  report,  School  District  No.  2,  located  in  the  towns  of  Cortlandt 
and  Yorktown,  moved  to  intervene  in  the  proceeding  and  the 
motion  was  granted  over  objection.  Thereafter,  both  the  town 
and  school  district  opposed  our  motion  to  confirm  the  report. 

The  court  granted  the  motion  to  confirm  in  part  but  sent  the 
matter  back  to  the  referee  for  further  testimony  as  to  the  valuation 
of  the  dam  and  of  certain  lands. 

This  retrial  which  amounted  to  a  trial  de  novo  was  completed 
during  1940  and  a  decision  is  awaited. 

Sale  of  City  Property 

During  1939  and  1940  we  cooperated  with  the  Director  of 
Real  Estate  of  the  Board  of  Estimate  in  disposing  of  lands  no 
longer  needed  by  the  city  for  the  sanitary  protection  of  water  supply 
in  the  villages  of  Mt.  Kisco  and  Brewster.  In  each  instance,  sales 
were  made  to  the  villages  pursuant  to  the  provisions  of  Sec.  72h 
of  the  General  Municipal  Law.  The  sale  of  property  in  Mt.  Kisco 
was  the  first  step  in  disposing  of  excess  lands  and  will  result  in  a 
substantial  saving  in  taxes. 

Delaware  Proceedings  (General  Matters) 
Application  to  Modify  Delaware  Project 

During  1939  we  presented  an  application  on  behalf  of  the  Board 
to  the  State  Water  Power  and  Control  Commission  to  change  the 
proposed  location  of  the  dam  on  the  Neversink  river,  which  was 
granted  after  public  hearing. 

Removal  of  Cemeteries 

In  the  construction  of  reservoirs  for  the  Delaware  project,  it 
is  necessary  to  remove  bodies  interred  in  various  cemeteries  in  the 
reservoir  areas.  To  implement  the  Water  Supply  Act  and  to  pro- 
vide a  procedure  for  this  work,  the  division  drafted  an  amendment 
which  became  Chapter  824  of  the  Laws  of  1939.  An  order  has 
been  made  pursuant  to  the  provisions  of  this  statute  authorizing 
the  removal  and  reinterment  of  a  large  number  of  bodies  located 
in  the  Rondout  reservoir  area. 
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Orders  of  Possession 

It  is  necessary  for  this  division  to  obtain  possession  of  proper- 
ties well  in  advance  of  the  construction  contracts  so  that  the  lands 
necessary  for  the  work  will  be  available.  In  this  connection  appli- 
cations for  orders  of  possession  are  made  with  reference  to  each 
parcel  acquired. 

Consolidation  of  Commissions 

The  statutory  life  of  commissioners  of  appraisal  appointed 
in  the  Water  Supply  proceedings  is  limited  to  twenty  months  and 
frequently  the  terms  of  office  of  commissioners  expire  before  all 
the  claims  for  which  they  were  appointed  are  completed.  To  obviate 
the  necessity  of  appointing  a  new  commission  to  complete  the 
unfinished  business,  we  have  followed  the  practice  of  consolidating 
the  unfinished  work  of  one  commission  with  another  existing  com- 
mission. Thus,  we  have  consolidated  Delaware  sections  1,  2,  3 
and  4  under  one  commission.  We  have  also  enlarged  the  jurisdic- 
tion of  the  Neversink  Highway  commission  to  include  the  un- 
finished business  of  the  Rondout  Highway  and  Delaware  section 
9  commissions.  The  jurisdiction  of  the  Delaware  section  5  com- 
mission has  been  enlarged  so  that  it  now  has  jurisdiction  to  dispose 
of  the  unfinished  sections  6  and  7  claims. 

This  policy  results  in  substantial  savings. 

Negligence  and  Police  Matters 

The  division  has  been  called  upon  to  assist  the  Board  of 
Water  Supply  police  in  connection  with  various  phases  of  their 
work.  In  1939  this  division  prosecuted  three  defendants  arrested 
by  Board  of  Water  Supply  policemen  on  charges  of  assault  and 
convictions  were  obtained  against  the  defendants.  Also  in  1939  a 
Board  policeman  was  defended  against  a  charge  of  assault  and 
battery  and  the  information  was  dismissed  and  in  1940  we  ap- 
peared in  a  criminal  case  involving  a  larceny  charge  made  by  the 
Board  and  obtained  a  conviction. 

There  are  several  negligence  cases  involving  both  property 
damage  and  personal  injury  claims  arising  out  of  collisions  between 
vehicles  operated  by  Board  of  Water  Supply  policemen  and  other 
individuals  which  are  pending  for  trial. 
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WORKMEN'S  COMPENSATION— Samuel  A.  Bloom,  Deputy 
Assistant  Corporation  Counsel  in  Charge. 

An  annual  report  should  be  neither  a  brief  defending  a  divi- 
sion's existence  nor  a  publicity  medium.  It  is  in  the  nature  of  a 
balance  sheet  setting  forth  the  status  of  the  division  at  the  end  of 
the  year.  The  accomplishments  may  be  likened  to  assets,  the  un- 
finished work  to  liabilities,  and  its  recommendations  for  a  more 
economic  and  efficient  municipal  government  to  its  net  worth. 

With  this  keynote  in  mind,  we  refer  the  reader  to  the  statistics 
at  the  end  of  this  report. 

In  our  report  for  1936  we  indicated  that  the  enactment  of 
L.  1935,  ch.  258,  establishing  free  choice  of  physicians  would 
undoubtedly  increase  the  cost  of  workmen's  compensation.  Again, 
in  the  report  of  1937,  we  said : 

"The  Legislature  in  enacting  L.  1935,  chapter  254  .  .  . 
broadened  the  scope  of  the  Workmen's  Compensation 
Law.  That  amendment  made  an  employer  liable  for  all 
occupational  diseases  which  are  attributable  to  the  occu- 
pation of  the  employee.  Consequenth/,1937  saw  an  in- 
crease in  the  number  of  causes  covered  under  the  Work- 
men's Compensation  Law  which  had  previously  been 
considered  ordinary  illnesses  not  due  to  industrial  pur- 
suits. Included  in  these  was  a  group  of  cases  involving 
tuberculosis  .  .  ." 

In  the  1938  report  we  said: 

"This  prediction  has  proven  correct,  particularly  in  cases 
of  tuberculosis.  In  time,  this  item  may  be  the  costliest 
under  the  Workmen's  Compensation  Law." 

These  predictions  are  now  fortified  by  a  five-year  comparative 
cost  analysis  of  the  five  costliest  departments  of  the  city  govern- 
ment.   It  shows  the  following: 
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The  foregoing  table  shows  that  both  compensation  and  medical 
costs  of  the  department  of  Hospitals  is  accelerating  at  a  far  greater 
rate  than  any  other  city  department.  While  the  department  of 
Sanitation  has  the  largest  group  under  the  Workmen's  Compensa- 
tion Law  whose  members  are  subjected  not  only  to  the  hazards  of 
machinery  but  also  those  of  the  highway,  its  costs  have  not  risen. 

Both  the  Sanitation  department  and  the  Hospital  department 
offer  departmental  medical  service  in  addition  to  free  choice  under 
§13  of  the  Workmen's  Compensation  Law.  That  law  specifically 
exempts  municipal  hospitals  and  clinics  from  the  prohibition  that 
the  employer  may  not  treat  his  own  injured  employees.  This 
exemption,  unfortunately,  has  been  used  less  and  less  by  Hospital 
department  employees.  The  medical  costs  of  the  Hospital  depart- 
ment have  risen  approximately  700%  in  three  years.  The  principal 
cause  appears  to  be  occupational  diseases. 

As  it  is  the  primary  business  of  the  department  of  Hospitals 
to  deal  with  diseases,  it  would  seem  that  it  should  be  best  equipped 
to  handle  all  medical  aspects  of  its  own  compensation  cases  in  the 
most  economical  manner  and  in  the  best  interests  of  its  own 
employees  disabled  by  their  occupation.  This  city  has  the  best 
municipal  hospital  system  in  the  country.  Its  physicians  and 
administrators  are  deemed  the  outstanding  in  their  profession.  It 
logically  follows,  therefore,  that  it  should  be  able  to  deal  with  both 
the  preventive  and  curative  aspects  of  industrial  diseases  so  that 
not  only  should  it  reduce  its  growth  among  its  own  employees  and 
shorten  the  length  of  disability,  but  by  its  experience  enable  private 
industry  and  other  similarly  situated  to  do  likewise.  This  should 
be  of  inestimable  value  as  a  measure  of  national  defense.  That 
this  has  not  been  done  is  attributable  in  large  part  to  the  absence 
of  one  centralized  administrative  agency  in  the  Hospital  department 
charged  with  the  duty,  responsibility  and  power  to  control  hospital 
personnel  with  respect  to  selection  of  employees,  assignment  of 
work,  disease  prevention,  cure  and  rehabilitation,  and  above  all, 
with  the  thorough  investigation  of  the  medical  basis  of  compensa- 
tion claims. 

This  statement  is  not  intended  as  a  criticism  of  the  department 
of  Hospitals  nor  is  it  to  absolve  the  Law  department.  It  is 
intended  as  an  observation  that  the  department  of  Hospitals  must 
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assume  its  duties  and  responsibilities  regarding  workmen's  com- 
pensation and  that  the  functions  of  the  Workmen's  Compensation 
Division  of  the  Law  department  are  limited  to  calling  attention  to 
this  need.  It  is  true  that  the  functions  of  the  Law  department 
should  be  enlarged  so  as  to  empower  it  to  co-ordinate  with  the 
various  city  departments  and  agencies  in  safety  engineering  and 
occupational  disease  prevention  so  that  all  existing  facilities  could 
be  utilized  to  their  greatest  advantage.  But,  the  actual  work  must 
be  carried  out  by  the  individual  department. 

The  encouragement  of  a  policy  of  efficiency  and  economy 
should  not  result  in  detriment  to  the  interests  of  bona  fide  claimants 
suffering  from  occupational  diseases  or  industrial  injuries.  Co- 
ordinated effort,  as  here  recommended,  should  result  in  prevention 
of  disease,  reduction  in  accidents,  shortening  disability,  elimination 
of  improper  claims  and  furnishing  better  medical  care  at  lower 
costs. 

With  respect  to  those  other  departments  that  are  not  equipped 
with  their  own  medical  staffs,  this  division  is  obliged  to  supervise 
medical  care  as  heretofore. 

In  order  to  effectuate  the  required  proposals  mentioned  above, 
it  is  absolutely  essential  to  increase  the  current  personnel  of  the 
Workmen's  Compensation  Division  of  the  Law  department.  Not 
only  for  that  reason  but  because  currently  a  great  hardship  is 
visited  on  injured  city  employees  due  to  the  delay  in  making  pay- 
ments, as  required  under  the  Workmen's  Compensation  Law, 
promptly.  These  unfortunate  injured  workmen,  usually  of  the 
low  salary  brackets,  are  compelled  to  wait  many  weeks  before  their 
compensation  payments  can  be  approved  and  certified.  The  city 
is  subjected  to  additional  penalties  for  delayed  payments. 

Moreover,  pursuant  to  the  regulations  adopted  by  the  Indus- 
trial Commissioner,  the  city,  as  a  self-insured  employer,  if  it  pays 
its  medical  bills  within  thirty  days  after  their  receipt,  is  entitled  to 
discounts  of  5%.  The  loss  of  these  discounts  alone,  due  to  insuf- 
ficient personnel,  would  probably  amount  to  a  sum  equal  to  the 
most  of  engaging  such  additional  personnel. 
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When  one  considers  these  factors,  one  can  only  comment, 
sadly,  that  so-called  "economy"  in  operating  with  insufficient  per- 
sonnel may  result  in  increased  costs  to  the  city  and  unnecessary 
hardship  to  its  injured  employees. 

Aside  from  the  workmen's  compensation  cases  handled  by  this 
division,  it  collects  subrogated  claims  against  third  parties  who 
cause  injury  to  city  employees.  In  1939  we  collected  $4,885.02 
and  in  1940  $7,680.00  from  such  third  parties  in  actions  com- 
menced by  this  office,  $4,248.10  and  $10,445.23,  respectively,  as 
the  city's  lien  on  the  proceds  of  actions  brought  by  injured  em- 
ployees against  responsible  third  parties  pursuant  to  §29  of  the 
Workmen's  Compensation  Law,  and  $1,024.71  and  $2,301.07, 
respectively,  as  reimbursements  from  injured  employees  on  account 
of  accelerated  payments  in  anticipation  of  further  disability, 
making  the  respective  totals  for  1939  and  1940,  $10,157.83  and 
$20,426.30. 

In  addition  to  the  usual  workmen's  compensation  proceedings 
and  actions  brought  under  the  city's  subrogated  rights  to  actions 
arising  out  of  injuries  sustained  by  city  employees  by  reason  of 
torts  committed  by  third  parties,  this  division  conducts  litigation 
on  behalf  of  the  department  of  Hospitals  for  the  recovery  of  bills 
for  hospital  services  and  medical  treatment  rendered  to  injured 
employees  of  private  industry  who  procured  treatment  at  city  insti- 
tutions. For  1939  and  1940,  respectively,  this  department  collected 
$1,480.82  and  $3,454.40  directly,  was  instrumental  in  aiding  the 
department  of  Hospitals  in  collecting  large  sums  and  recovered 
$2,635.04  and  $4,016.64  as  judgments  in  actions  brought  against 
such  employers. 

In  conjunction  with  the  Appeals  division,  the  Workmen's 
Compensation  Division  has  conducted  many  of  its  appeals  to  the 
appellate  courts.    Some  of  the  interesting  appeals  by  the  city  are : 

Matter  of  Chaconis  v.  City  of  New  York,  257  App.  Div.  885, 
held  that  as  a  marine  stoker  was  a  member  of  a  crew  of  a  ferryboat 
plying  in  the  waters  of  New  York  harbor,  the  Industrial  Board 
lacked  jurisdiction  over  an  injury  sustained  by  him  while  climbing 
over  the  quarterdesk  railing  to  get  on  the  gangway. 
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In  Matter  of  Hall  v.  City  of  New  York,  258  App.  Div.  830, 
the  court  sustained  the  city's  contention  that  a  nurse  living  in  a 
hospital  who  slipped  in  the  bathtub  while  taking  a  bath  did  not 
sustain  an  accident  arising  out  of  her  employment. 

In  Matter  of  Hayes  v.  City  of  New  York,  256  App.  Div.  Ill, 
affirmed  280  N.  Y.  743,  the  courts  sustained  the  city's  contention 
that  a  supervisor  of  markets  employed  in  the  department  of  Mar- 
kets was  not  engaged  in  a  hazardous  employment  within  the  pur- 
view of  the  Workmen's  Compensation  Law. 

In  Matter  of  Malone  v.  City  of  New  York,  257  App.  Div. 
884,  the  courts  sustained  the  city's  contention  that  a  court  attendant 
in  the  Court  of  General  Sessions,  though  paid  by  the  city  and  a 
member  of  the  New  York  City  Employees'  Retirement  System, 
was  a  state  employee  and  consequently  his  compensation  should  be 
prid  by  the  State  Insurance  Fund. 

In  Matter  of  Pisani  v.  City  of  New  York  (Re  claim  of  Fifth 
Ave.  Bank,  et  al,  Executors  of  Dr.  Thos.  J.  O'Mara,  deceased) 
256  App.  Div.  862,  the  court  sustained  the  city's  contention  that 
it  had  supplied  sufficient  medical  care,  that  the  Industrial  Board 
had  no  jurisdiction,  and  that  prior  adjudications  in  actions  brought 
by  the  physician  in  interest  constituted  res  adjudicata. 

In  Matter  of  Proctor  v.  Willard  Parker  Hospital,  256  App. 
Div.  1018  (motion  for  leave  to  appeal  to  Court  of  Appeals  denied, 
281  N.  Y.  27)  the  courts  sustained  the  city's  contention  that  an 
affiliate  hospital  was  the  general  employer  of  a  student  nurse  taking 
a  special  course  at  a  city  hospital  and  the  latter  was  the  special  em- 
ployer. Consequently,  they  both  share  in  payment  of  compensation 
due  to  a  fatal  occupational  disease  contracted  wihle  in  the  employ 
of  the  special  employer. 

LIBRARY — Augustine  H.  Matthews,  Librarian. 

Accession  to  our  libraries  in  1939  and  1940  amounted  to  2347 
volumes,  part  of  which  were  added  to  our  main  library  and  the 
rest  to  the  Brooklyn  branch  and  divisional  libraries.  The  new 
volumes,  with  the  exception  of  seventy-two  text  books  and  twelve 
law  reviews,  were  for  the  most  part  continuations  of  sets  of 
reports,  digests,  books  of  statute  law,  etc. 
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The  number  of  volumes  in  our  main  library  now  totals  15,296 
in  addition  to  unbound  pamphlets  and  advance  sheets,  classified  as 
follows : 


Classification  Volumes 

Reports    8,708 

Statutes    1,325 

Digests  and  Citation  Books   1,044 

Text  books  and  miscellany   1,401 

Public  documents    385 

Cases  and  Points    2,433 


15,296 

During  this  period  the  volume  of  opinions  of  the  Corporation 
Counsel  for  the  year  1938  was  compiled  and  printed.  Work  on  the 
W.P.A.  project  for  compiling  and  printing  a  cumulative  index- 
digest  of  opinions  of  the  Corporation  Counsel  for  the  years  1914- 
1938  which  had  been  suspended  because  of  the  dismissal  of  the 
staff  employed  on  it  was  resumed  by  a  new  group  of  lawyers  and 
has  reached  the  proof-reading  stage.  It  will  be  completed  early 
in  1941. 

The  number  of  lawyers  using  our  library  increased  consider- 
ably during  the  past  two  years.  This  was  due  in  part  to  additional 
requirements  of  our  own  staff  and  in  part  to  the  increase  in  the 
number  of  attorneys  from  other  city  departments  and  agencies  who 
were  permitted  to  use  the  library  for  legal  research.  Adequate 
provision  was  made  to  meet  the  increased  demands  upon  this 
important  unit  of  the  department. 

CHIEF  CLERK'S  DIVISION— Walter  E.  Dunn,  Chief  Clerk. 

A  comparison  with  the  work  performed  by  the  Chief  Clerk's 
division  for  the  year  1938  with  the  year  1939  shows  an  increase 
of  more  than  10%  in  the  number  of  new  actions  and  proceedings 
commenced,  and  the  year  1940  shows  an  increase  of  more  than 
30%  over  the  year  1938.  In  the  number  of  Court  Orders  entered 
the  year  1939  shows  an  increase  of  over  56%  over  the  year  1938, 
while  the  year  1940  shows  an  increase  of  over  77%. 

In  the  year  1938  the  total  amount  of  judgments  entered  against 
the  City  was  $3,409,218.48  while  in  1939  the  amount  dropped  to 
$2,177,329.93  and  in  1940  to  $1,198,344.27,  a  decrease  from  1938 
amounting  to  $2,210,874.21. 
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During  the  year  1939  there  was  a  much  needed  alteration  in 
the  physical  layout  of  the  division  made  in  accordance  with  plans 
prepared  by  our  Chief  Clerk  Walter  E.  Dunn.  About  612  square 
feet  was  added  to  the  stenographers'  and  typists'  room,  as  a  result 
of  which  there  is  now  ample  accommodation  for  the  entire  force 
of  stenographers  and  typists. 

The  room  occupied  by  the  clerical  division  was  enlarged  by 
the  addition  of  about  239  square  feet  formerly  used  by  several  of 
the  assistants  in  the  Tax  Division.  By  this  alteration  much  needed 
space  was  made  possible  for  the  stationery  supply  room  and  the 
locker  room.  Prior  to  this  change  there  was  not  sufficient  storage 
space  for  the  stationery  and  other  office  supplies  in  daily  use 
throughout  the  department  and  many  of  the  clerks  had  no  lockers 
at  all. 

Another  improvement  was  the  creation  of  a  separate  room  at 
the  new  entrance  to  the  Chief  Clerk's  division  for  the  service  of 
papers  and  for  the  receipt  of  moneys  paid  to  the  Cashier.  A  private 
office  for  the  Chief  Clerk  who  formerly  was  located  in  a  room 
where  over  forty  clerks  and  messengers  are  employed  was  another 
much  needed  improvement. 

In  addition  to  the  above  alterations,  the  stenographers'  and 
typists'  rooms  on  the  15th  and  17th  floors  were  sound  proofed  and 
extensive  alterations  in  several  of  the  rooms  occupied  by  the  Title 
Division  on  the  12th  floor  were  completed,  including  the  sound 
proofing  of  the  typists'  room  in  that  division. 
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STATISTICAL  REPORTS 


ADMIRALTY  DIVISION 
1939,  1940 

1939  1940 

Actions  tried  in  Court   14  13 

Appeals  argued    3  1 

Motions  argued  and  submitted   47  49 

Miscellaneous  hearings    43  89 

Briefs  and  memoranda  prepared   41  39 

Pleadings  and  motion  papers  prepared   138  118 

Opinions  and  letters  prepared   381  384 

Claims  received  for  investigation   175  168 

Amount    collected    on    non-litigated  affirmative 

claims    $1,139.82  $5,889.14 

Actions  pending  at  beginning  of  year   68  46 

Damages  claimed  in  affirmative  actions  pending 

at  beginning  of  year   $934,476.99  $923,559.33 

Damages  claimed  in  actions  against  City  pending 

at  beginning  of  year   $124,757.39  $321,452.61 

Actions  commenced  during  year   35  33 

Damages   claimed    in   affirmative   actions  com- 
menced during  year   $35,134.25  $58,625.00 

Damages  claimed  in  actions  against  City  com- 
menced during  year   $304,444.41  $249,193.23 

Actions  terminated  during  year   57  32 

Actions  pending  at  end  of  year   46  47 

Damages  claimed  in  affirmative  actions  terminated 

during  year    $46,051.91  $801.00 

Damages  claimed  in  actions  against  City  termi- 
nated during  year   $107,749.19  $205,015.00 

Damages  recovered  in  affirmative  actions  termi- 
nated during  year   $2,077.79  $90.50 

Damages  recovered  in  actions  against  City  termi- 
nated during  year   $37,575.82  $29,655.47 

Damages  claimed  in  affirmative  actions  pending 

at  end  of  year   $923,559.33  $981,383.33 

Damages  claimed  in  actions  against  City  pending 

at  end  of  year  $321,452.61  $365,630.00 

APPEALS  DIVISION 

Appeals  Argued 
Won  Lost 

Court                                     1939         1940         1939  1940 
U.  S.  Supreme  Court 

Argued  Cases                                  0             5             0  1 

Certiorari  Petitions                             5              10  0 

Circuit  Court  of  Appeals   2  110 

Court  of  Appeals                                59            54            48  29 

Appellate  Division                                195           190           101  99 

Other  Courts                                      31            28            22  20 

292          279           172  149 

1939  1940 

Total  appeals  argued  and  decided                                      464  428 

Appeals  dismissed  or  withdrawn                                          155  238 

Returns  to  certiorari  prepared                                                2  6 

Opinions  prepared                                                                 0  0 

Briefs  prepared                                                                  561  472 

Motions  argued  or  submitted                                           413  356 

Appeals  pending  on  December  31                                      898  *830 

*  Various  appeals  based  on  statutory  change  of  interest  rat«  from 
6%  to  4%  are  counted  as  one. 
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DIVISION  OF  CLAIMS  AND  JUDGMENTS 

Jan.  1  to  Jan.  1  to 

Dec.  31,  1940    Dec.  31,  1939 


Actions  litigated    409  381 

Miscellaneous  court  hearings   239  209 

Motions  argued  or  submitted   193  170 

Briefs  prepared    116  102 

Opinions  prepared   -   49  3 

Written  communications    6,145  5,007 

Proceedings  disposed  of    94   

Executions  issued  on  judgments   754  389 

Supplementary  proceedings  instituted    0  10 

Number  of  judgments  received   1,118   

Number  of  judgments  collected   298  279 

Claims  pending  on  the  1st  of  the  year   1.313  1,513 

Claims  received    1,470  1,155 

Claims  disposed  of    1,760  1,355 

Claims  pending  at  the  end  of  the  year   1,023  1,313 

Actions  pending  on  the  1st  of  the  year   501  672 

Actions  commenced    570  552 

Actions  terminated    689  723 

Action  pending  at  the  end  of  the  year   382  501 

Surrogate's  matters  received   88  116 


Total  amount  recovered  in  all  claims  and  actions 

tried  and  settled    $114,411.16  $120,693.33 


CONTRACT  DIVISION 


1939  1940 

1.  Appeals  argued    18  20 

2.  Actions  tried  in  Court   50  76 

3.  Actions  discontinued  or  dismissed  by  motion  46  41 

4.  Briefs  prepared    136  175 

5.  Pleadings  and  motion  papers  prepared   333  209 

6.  Opinions  prepared    700  751 

7.  Contracts  approved  as  to  form   2.093  2,882 

8.  Other  instruments  drafted  or  approved   416  574 

9.  Advertisements  for  bids  approved   1,706  2,073 

10.  Actions  pending  at  beginning  of  year   302  320 

11.  Actions  begun  during  year   138  119 

12.  Actions  terminated  during  year   120  161 

13.  Actions  pending  at  end  of  year   320  322 

14.  Damages  claimed  in  actions  pending  at  be- 

ginning of  year  _  $4,240,424.00  $4,251,571.00 

15.  Damages  claimed  in  actions  begun  during 

year   $2,411,549.00  $2,659,337.00 

16.  Damages  claimed  in  actions  terminated  $2,400,402.00  $3,946,299.00 

17.  Damages  claimed  in  actions  pending  at  end 

of  year   $4,251,571.00  $4,488,644.00 

18.  Total  amount  recovered  against  the  City  in 

all  actions  tried  and  settled   $252,377.00  $532,484.00 

19.  Percentage  of  recovery   9.5%  13.5% 

20.  Total  amount  collected  in  affirmative  actions    $108,692.00  $132,490.00 
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FRANCHISE  DIVISION 


1939  1940 

Appeals  argued    5  9 

Actions  tried  in  Court   2  1 

Miscellaneous  hearings    54  42 

Hearings  before  Public  Service  Commission   90  101 

Hearings  before  Transit  Commission   15  32 

Motions  argued  or  submitted   41  29 

Briefs  prepared    26  20 

Pleadings  and  motion  papers  prepared   61  63 

Opinions  prepared    67  44 

Letters  prepared   1,750  1,380 

Franchise  contracts  approved    30  33 

Agreements  and  other  instruments  drafted  or  ap- 
proved   112  106 

Record  on  appeal  prepared   0  3 

Legislative  bills  drafted  or  revised   0  0 

Actions  pending  at  beginning  of  year   39  76 

Actions  begun  during  year   68  49 

Actions  terminated  during  year   31  33 

Actions  pending  at  end  of  year   76  92 


DIVISION  OF  GENERAL  LITIGATION 

1939  1940 

Appeals  argued    86  91 

Actions  tried  in  Court   32  27 

Miscellaneous  hearings    152  211 

Motions  argued  and  submitted   637  622 

Briefs  prepared    493  559 

Pleadings  and  motion  papers  prepared   1,142  942 

Opinions  prepared    580  589 

Letters  prepared    601  617 

Legislative  bills  drafted  or  revised   28  61 

Bonds  and  other  instruments  drafted  or  approved  13,275  12,977 
Actions  and  proceedings  pending  at  beginning  of 

year    430  245 

Actions  and  proceedings  begun  during  year   630  525 

Actions  and  proceedings  terminated  during  year...  785  517 

Actions  and  proceedings  pending  at  end  of  year...  245  253 
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LEGISLATIVE  DIVISION 


State  Legislature 

1939  1940 
Extra-  Extra- 
Regular  ordinary  Regular  ordinary 


Session 

Session 

Total 

Session  Session 

Total 

q 

0  1 1  Q 
Z,  1  lo 

•3 

2  121 

ooy 

o 

669 

U 

SQ6 

Bills  introduced  in  Assembly  

9  14rt 

44 

2  184 

z 

/oy 

5 

74  ^ 

Ool 

u 

uo  1 

xjhis  inirouuccQ  in  uom  ot ancnes  . 

4  618 

53 

4  691 

4  ^14 

c 

Rillc     ronnnton     in     h/"»t"ri  nr^nrnPC 

i  cyriiiLcu  in  uulii  uraiiviics  

1  408 
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1  771 
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1  ?27 

59 
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1  ?4fi 

36 

1,282 

■3 
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Hills  approved  by  Governor  which 

091* 

36 

QCO* 

077** 

•a 

880** 

Rillc    \a,'  n  i  p  n     l"iPP^i  m       1  3  wc    wt  tn  A  lit" 

approval  by  Governor   

4 

o 

4 

0 

0 
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Bills  which  became  laws — Total 

927* 

36 

963* 

877** 

3 

880** 

Bills  vetoed  by  Governor  

307* 

0 

307* 

346** 

0 

346** 

Bills  recalled  from  Governor  

13 

0 

13 

3 

0 

3 

Special  City  Biils  introduced  

S3 

0 

53 

72 

0 

72 

Special  City  Bills  passed  by  both 

branches   

48 

0 

48 

48 

0 

48 

Special    City    Bills    approved  by 

Governor  which  became  laws 

46 

0 

46 

44 

0 

44 

Special  City  Bills  vetoed  by  Gov- 

ernor   

2 

0 

2 

4 

0 

4 

•One  bill  partially  vetoed  and  approved. 
"Three  bills  partially  vetoed  and  approved. 


Local  Legislature 


1940-1941 

1938-1939  Session 

Session  (1st  half) 

Bills  introduced  in  Council                                         722  395 

Bills  reprinted  in  Council                                            78  83 

Bills  considered  in  Council                                         800  478 

Bills  passed  by  Council                                               344  195 

Bills  considered  by  Board  of  Estimate                        159  69 

Approved  by  Board  of  Estimate                              90  47 

Disapproved  by  Board  of  Estimate                           32  13 

Returned  to  Council                                                   8  0 

Recalled  by  Council                                                   1  0 

Not  acted  upon  by  Board  of  Estimate                    28  9 

Bills  referred  to  Mayor                                             292  171 

Recalled  from  Mayor                                              0  4 

Approved  by  Mayor                                             250  147 

Vetoed  by  Mayor                                                  42  20 

Bills  repassed  by  Council  over  Mayor's  veto                    S  0 

Bills  which  became  local  laws — Total                            255  147 
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DIVISION  OF  PENALTIES 


1939  1940 

Briefs  prepared    305  248 

Opinions  prepared    58  76 

Lis  pendens  filed    508  843 

Judgments  entered  in  favor  of  the  City  in  the 

Municipal    Courts    73  50 

Amount  of  judgments  entered  in  favor  of  the  City 

in  the  Municipal  Courts   $2,107.50  $3.004  00 

Municipal  Term  fines  paid   3,798.35  2,746.46 

Penalty  actions  settled    20.633.12  12,978.32 

Collected  on  disbursements  on  unsafe  buildings  .  8,019.35  12,722.62 
Moneys  collected  on  behalf  of  the  Dept.  of  Pub- 
lic Welfare  re  paternity  cases    3,588.50  2,586.82 

Moneys  collected  for  the  Family  Court    2,507.25  41(>.00 

Total  collected  through  the  Bureau  of  Penalties  .  41,308.19  32,438.72 
Actions  and  proceedings  pending  at  beginning  of 

Year    1,381  1,166 

Actions  and  proceedings  commenced   9,066  9,845 

Actions  and  proceedings  terminated   9.181  9,895 

Actions  and  proceedings  pending  at  end  of  year...  1,366  916 

Claims  pending  at  beginning  of  year   1,229  638 

Claims  received    4,758  2,609 

Claims  disposed  of    5,349  3,122 

Claims  pending  at  end  of  year   638  125 


DIVISION  OF  RAILROAD  CONSTRUCTION  LITIGATION 

Appeals  argued   

Actions  tried  in  court  

Miscellaneous  hearings   

Motions  argued  or  submitted  

Briefs  prepared   

Pleadings  and  motion  papers  prepared  

Opinions  prepared   

Other  legal  papers  prepared   

Actions  pending  at  beginning  of  period  

Actions  begun  during  period   

Actions  terminated  during  period   

Actions  pending  at  end  of  period  

Damages  claimed  in  actions  pending  at  beginning 

of  period   $6,440,538.01  "$4,755,845.32 

Damages  claimed  in  actions  begun    778,955  03  252,217.34 

Damages  claimed  in  actions  terminated    1,460,875.21    l,.ri27, 099.30 

Damages  claimed  in  actions  pending  at  end  of 

period  4,75S,845.32  3,480,963.36 

Total  amounts  recovered  in  all  actions  tried  and 

settled    686.640.95t  141,004.49 

Percentage  of  recovery    11.3**  9.2 


1939 

1940 

10 

12 

3 

6 

24 

34 

97 

69 

27 

65 

31 

44 

316 

340 

205* 

182 

9 

27 

32 

33 

182 

176 

•Adjusted  to  new  inventory. 

tlncludes  $520,818.47  paid  on  a  judgment  recovered  in  1938. 
••Excluding  1938  case. 
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THE  LAW  DEPARTMENT 
REAL  ESTATE  AND  CONDEMNATION  DIVISION 
REPORT  FOR  THE  CALENDAR  YEARS  1939  AND  1940 

1939  1940  Combined 

Appeals  argued    29  22  51 

Condemnation    proceedings  tried 

in  court    79  SO  129 

Other  actions  tried  in  court   S3  102  155 

Actions  and  Proceedings  before 

Referees   24  25  49 

Miscellaneous  hearings    507  334  841 

Motions  argued  or  submitted   1,642  1,321  2,963 

Briefs  prepared    287  220  507 

Pleading  and  Motion  papers  pre- 
pared   533  413  946 

Opinions  prepared    510  655  1,165 

Letters  prepared    9,963  8,473  18,436 

Petitions,     findings,  judgments, 

stipulations,  etc.,  drafted   303  297  600 

Cases  on  appeal  prepared   19  14  33 

Final  Decrees  filed    59  93  152 

Total  awards  therein  $29,088,272.61  $37,130,030.49  $66,218,303.10 

Total  assessments  therein  $14,546,405.08  $11,049,331.07  $25,595,736.15 

Approximate  miles  acquired   40.076  105.40  145.476 

Tentative  Decrees  filed   58  65  123 

Total  awards  therein  $28,896,411.34  $20,069,694.12  $48,966,105.46 

Total  assessments  therein   $6,097,579.71  $1,526,582.52  $7,624,162.23 

Bills  of  costs  filed   108  75  183 

Orders  filed    425  301  726 

Orders  approved    790  620  1,410 

Objections  filed   1,370  754  2,124 

Leases,  releases,  satisfactions  and 
assignments     of  mortgages 

drafted    193  239  432 

Agreements  drafted    22  28  50 

Deeds  drafted  or  approved  as  to 

form    74  139  213 

Hearings  before  Board  of  As- 
sessors   33  84  117 

Legislative  bills  drafted    24  26  50 

Titles  closed    217  445  662 

Abstracts  of  Titles  prepared   7,577  3.401  10,978 

Titles  in  proceedings  certified   26,175  19,284  45,459 

Title  examinations   (completed)  ..  824  1,200  2,024 

Depositions    15  1  16 

Leases  approved    331  326  657 

Requisitions  received    361  349  710 

Short    periods    searches  (com- 
pleted)   7,537  5,969  13,506 

Mortgage    foreclosure  examina- 
tions (completed)    36  3  39 

Tax  lien  foreclosure  examinations 

(completed)    108  40  148 

Slum     clearance  examinations 

completed    593  326  919 

Proofs  of  title  prepared      3,553  3,553 

Instruments  approved    1,399  840  2,239 
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DIVISION  OF  TAXES 

1939  1940 

Appeals  argued                                                          57  47 

Tax  Certiorari  proceedings  tried  in  Court                    722  968 

Opinions   prepared                                                    2,559  2,651 

Returns  prepared                                                      2,802  4,234 

Reports  as  to  legislative  bills   75 

Tax  Certiorari — R.  E.—  pending  at  beginning 

of  year                                                             39,864  39,797 

Tax  Certiorari — R.  E.  begun  during  year                  6,755  8,972 

Tax  Certiorari — R.  E. — terminated  during  year          6,822  9,293 
Tax  Certiorari— R.  E.  pending  at  end  of  year...        39,797  39,476 
Assessments  involved  in  all  proceedings  termi- 
nated during  year   $4,098,238,300  $6,314,413,225 

Reductions  in  assessments  obtained  or  allowed  ..    $183,346,647  $349,871,613 

Percentage  of  reductions  of  assessments                  4.47%  5.54% 


DIVISION  OF  TORT  LITIGATION 

(Manhattan,  Bronx,  Brooklyn,  Richmond  and  Queens) 
and  Independent  Subway  System  (1939  and  First  Quarter  of  1940) 

1939  1940 

Appeals  argued    11  13 

Actions  tried    1,545  1,308 

Motions  argued    1,074  1,007 

Briefs  prepared    513  429 

Pleadings  and  motion  papers   4,647  4,732 

Opinions  prepared    1,237  636 

Reports  of  accidents    55,004  47,705 

Actions  begun    2,592  2,291 

Actions  terminated    2,722  2,549 

Claims  dismissed    1,338  1,361 

Total  claims  and  actions  disposed  of   4,060  3,910 

Damages  claimed  in  actions  begun  $20,166,149.85  $17,559,181.00 

Damages  claimed  in  actions  terminated  $28,361,988.95  $25,222,722.00 

Damages  claimed  in  claims  dismissed   $4,172,082.94  $4,979,619.00 

Total  amount  claimed  in  claims  and  actions 

disposed  of   ,  $32,534,071.89  $30,202,341.00 

Net  amount  recovered    $791,782.15  $516,259.00 

Percentage  of  recovery    2.3%  1.7% 
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TRANSIT  DIVISION 
■ 

Appeals  argued   _  _  

Actions  before  Referees  or  Masters  _ 

Miscellaneous  hearings   

Hearings  before  Public  Service  Commission.  

Hearings  before  Transit  Commission  

Motions  argued  or  submitted  _ 

Briefs  prepared   _  

Pleadings  and  motion  papers  prepared  _ 

Opinions  prepared   -  _ 

Letters  prepared   

Agreements  and  other  instruments  prepared  

Legislative  bills  drafted  or  revised  _ 

Actions  pending  at  end  of  year  _ 


DIVISION  OF  WATER  SUPPLY 


Appeals  argued   _  _„ 

Actions  tried  in  Court  _  _ 

Certiorari  hearings  before  Referees  

Miscellaneous  hearings   

Hearings  before  Water  Power  and  Control 
Commission   _   

Condemnation  Commissions  organized   

Number  of  days  attending  hearings  before  Com- 
missions  _  -  

Commission  reports  prepared   

Motions  argued  or  submitted   

Pleadings  and  motion  papers  prepared  

Other  papers  and  letters  drafted  or  approved  

Legislative  bills  examined   _ 

Legislative  bills  prepared  

Titles  examined  

Actions  and  proceedings  pending  at  beginning 
of  year  _ 

Actions  and  proceedings  begun  during  year  

Actions  and  proceedings  terminated  during  year 

Actions  and  proceedings  pending  at  end  of  year 

Number  of  fee  and  easement  parcels  presented 
to  commissions   


1939 

1940 

1 

4 

3 

45 

38 

1 

8 

O 

1  1 

5 

8 

4 
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4 

28 

62 
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34 
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117 
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208 

22 

16 
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205 
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34 
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CHIEF  CLERK'S  DIVISION 

1939  1940 

New  actions  and  Proceedings  entered  in  Registers       12,653  14,909 

Court  Orders  entered                                             4,656  5,289 

Judgments  entered  in  favor  of  City                              794  705 

Amount  of  Judgments  entered  in  favor  of  City        $150,177.07  $132,406.95 

Judgments  entered  against  the  City                            1,334  1,100 

Amount  of  Judgments  entered  against  the  City ...  $2,177,329.93  $1,198,344.27 
Appeals  in  which  City  was  appellant  prepared, 

compared  and  printed                                             168  165 

Appeals  in  which  City  was  respondent  compared 

and  waivers  signed                                              204  191 

Vouchers  audited  and  certified  for  payment                1,671  1,562 

Communications  received    (exclusive  of  corre- 
spondence in  litigated  matters)                         23,490  22,097 

Communications  sent  out                                         21,625  19,985 

Papers  served  by  Process  Servers  and  Messengers       36,624  37,730 

Total  number  of  letters  mailed  during  the  year           55,005  62,733 

These  figures  do  not  include  items  handled  by  the  Bureau  of  Penal- 
ties or  the  Brooklyn  Office. 

CASHIER'S  REPORT 
Moneys  Received  for  Judgments,  Penalties,  Costs,  Etc. 

1939  1940 

Main  Office                                                       $418,479.30  $216,038.27 

Brooklyn  Office                                                         92.00  57.00 

Real  Estate  and  Condemnation                                1,042.04  541.66 

Bureau  of  Penalties                                             39,150.94  32,795.52 


$458,764.28  $249,432.45 
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